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OPI Nl ON OF THE COURT

PER CURI AM

The issue presented is whether the Territorial Court erred
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by refusing to instruct the jury in this case that possession of
a firearmfor less than 24 hours was a defense at the tine of
trial to unauthorized possession of a handgun (V.1. CobeE AnN. tit.
14, § 2253(a)) under 23 V.I.C. § 470.

FACTUAL SUMVARY?*

The governnent charged Kevin Francis [“Francis” or
“appellant”] in Territorial Court with possession of a firearm
unaut hori zed by law in violation of 14 V.1.C. 8§ 2253(a).? During
the trial, governnent wi tnesses testified that the police found
an operabl e, unlicensed handgun tucked in appellant’'s wai st band.
(See J. A at 19-23.) At the close of the governnent's case,
Francis filed a request for a jury instruction tracking 23 V.I.C
8 470, which announced that “[a]ny person other than a |icensed
deal er, who purchases or otherw se obtains any firearns or

ammuni tion fromany source within or outside of the Virgin

I sl ands shall report such fact in witing or in person to the

! The facts presented are based solely on the record of the
Territorial Court and the representati ons nade by appel lant as the government
did not file a brief in response.

2 That subsection states, in pertinent part:

Whoever, unless otherw se authorized by | aw, has, possesses,
bears, transports or carries either openly or conceal ed on or
about his person, or under his control in any vehicle of any
description any firearm. . . |oaded or unloaded, may be arrested
wi thout a warrant, and shall be sentenced to inprisonnment of not

| ess than six nonths nor nore than three years and shall be fined
not nmore than $5, 000.

14 V.1.C. § 2253(a).
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Comm ssioner [of Police] within 24 hours after receipt of the
firearm”3® 23 V.1.C. 8 470(a). Reserving judgnment on the
request, the Court precluded appellant's counsel from asking
prosecuti on wi tnesses whether they took steps to |ocate the
handgun's owner. Francis and three other w tnesses then
testified that they were arrested within mnutes of finding the
weapon in a bag next to a trailer in Fort Mylner. Near the close
of trial, the Court finally refused to give the instruction
requested by appellant, stating, “[t]his very well will be the
test case.” (J.A at 67.)

On July 13, 1995, the jury convicted Francis of possession
of a firearmunauthorized by law. The Court entered fina
judgnent on Septenber 15, 1995, and appellant filed a tinely
notice of appeal.* |n Toussaintv. Government of the Virgin

Islands , 964 F. Supp. 193, 197 (D.V.1. App. D v. 1997), the

Appel | ate Divi sion subsequently ruled that 14 V.I1.C. 8 470 is an

8 The Virgin Islands | egislature has since elimnated the twenty-
four hour grace period in section 470. Under the current provision, gun
possessors nust “imrediately” report the firearmto the police conm ssioner.
See 23 V.1.C. § 470 (anended Sept. 23, 1996).

4 The Appellate Division stayed this appeal pending revi ew of
Government of the Virgin Isl ands v. Smalls , 32 V.I. 175 (Terr. Ct. 1995),
whi ch appeared to present the “twenty-four hour” issue. Since Smalls did not
reach this question, we granted an additional stay and ultinmately confronted
and deci ded the issue in Toussaintv. Government of t he Virgin Islands , 964 F.
Supp. 193 (D.V.I. App. Div. 1997).
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affirmati ve defense to unl awful possession of a firearm?

DI SCUSSI ON

The Appel l ate Division has cogni zance of this appeal under 4
V.1.C. 8 33. Toussaint controls the outcone of the present case.
In Toussaint , two | oaded handguns were found in a vehicle during
aroutine traffic stop. Three of the vehicle' s occupants were
tried for unl awmful possession under 14 V.1.C 8§ 2253(a). The
governnment proved at trial that none of the three had |licenses to
possess the guns. The defendants did not testify or put on any
evidence. In response to the defendants' argunment that the
government needed to prove that they possessed the firearns for
nore than the 24-hour period allowed in 23 V.1.C. 8§ 470 to
establish unl awful possession, the trial judge ruled that
possessi on during the 24-hour period was an affirmative defense
to 14 V.1.C. 8§ 2253(a). W agreed and upheld the judge's refusal
to instruct the jury on the effect of section 470.

Section 470 does not authorize possession of the

weapon. Section 470 sinply gives one who acquires a

firearma 24-hour period [in which] he can report that

he possesses the firearm and not be convicted of

unl awf ul possession. W therefore hold that section
470 is not a | aw which woul d "ot herw se" authorize the

5 Accord United States v. McKi e, 112 F.3d 626, 631 (3d Cir. 1997)
(concurring with District Court that 23 V.I.C. § 470(a) was an affirmative
defense to unl awful possession under 14 V.1.C § 2253(a) because section 470
af forded owners of unlicensed firearns twenty-four hours to report their
weapons) .
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unl i censed possession of a gun. Section 470 nerely
gives a defendant the right to affirmatively defend
hi rsel f agai nst a charge of unlawful possession by
proving that his 24-hour grace period after he acquired
possession of the firearmhad not yet expired.

Because appel | ants presented no defense,
affirmative or otherw se, and because we agree with the
trial judge that the 24-hour period is an affirmative
defense, we find that the court conmtted no error in
failing to instruct the jury on the point. . [We
hold that the Governnment's obligation to establlsh t he
unl awf ul ness of the possession under section 2253(a)
does not include the burden of proving that a defendant
possessed the firearmfor nore than the 24-hour period
allowed in 23 V.1.C. § 470.

Toussaint , 964 F. Supp. at 197 (footnotes onmitted).®
“As a general proposition[,] a defendant is entitled to an
instruction as to any recogni zed defense for which there exists

evi dence sufficient for a reasonable jury to find in his favor.”

Matthews v. United States , 485 U. S. 58, 63 (1988) (citing
Stevenson v. United States , 162 U.S. 313 (1896)). The evidence
6 Because 14 V.I|.C. § 2253(a) requires proof that the possession was

unl awful, and not merely unlicensed, we also held that the government mnust
negate all the lawful ways in which the appellants could have possessed the
firearms.

In sum the Governnent nust prove that a defendant charged
with violating section 2253(a) was not "ot herw se authori zed by
| aw' to possess the firearm This includes proof that the
def endant had no license under 23 V.I.C. § 454, that the defendant
was not one of those persons described by 23 V.1.C. 8§ 453 as being
aut hori zed to possess the gun, and that the defendant had no
reci procal right to possess the firearmunder 23 V.I.C. § 460
(second paragraph).

Toussaint , 964 F. Supp. at 198 (D.V.I. App. 1997). This direct hol di ng
conflicts with the Court of Appeals' obiterdicta to the contrary that, in
essence, “unlawful” in § 2253(a) nmeans “unlicensed” in United States v. McKie ,
112 F.3d at 631. This conflict is presently before the Toussaint panel for
reconciliation.
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presented by Francis revealed a basis for his affirmtive
defense. Three defense witnesses testified that Francis took
possessi on of the handgun just before the arresting officer
arrived on the scene. In addition, the Territorial Court

precl uded the appellant from asking prosecution w tnesses whet her
t hey uncovered any corroborative evidence of recent |oss of a
firearm Its failure to instruct the jury concerning a defense
avai lable to Francis under the Virgin Islands Code constituted

reversible error.

We accordingly reverse and remand for a new trial.

DATED this 22" day of Decenber, 1998.
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