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I N THE DI STRI CT COURT OF THE VI RGI N | SLANDS
DI VI SION OF ST. THOVAS AND ST. JOHN

BEATRI CE FLEM NG, g
Plaintiff, )Civ. No. 1996-158M

)

V. )

)

GOVERNVENT OF THE VIRG N | SLANDS ET)

AL. , )

)

Def endant s. )

VEMORANDUM

Beatrice Fleming ["Flem ng" or "plaintiff"] contends that on
or about Decenber 31, 1995, the defendants,! acting pursuant to a
search warrant, illegally entered and searched her hone,
unlawful Iy seized and renoved itens belonging to her from her
honme, and unlawfully detained and arrested her. Count | of
Flem ng's conplaint alleges a cause of action pursuant to 42
U S C 8 1983 against the defendants for violating her
constitutional rights. Count |1, although inartfully plead,
seens to allege the torts of trespassing and conversi on agai nst

all defendants. The defendants have noved to dism ss the

! The defendants include: the Governnment of the Virgin Islands, the

Virgin Islands Police Departrment, unnaned Special Bureau Operations Bureau
of ficers, unnamed Narcotics Strike Force officers, Governor Roy L. Schneider,
Ranon Davil a, Dom nique Degraff, Joslyn Flem ng, Melvin Venzen, Hyram G aneau,
Dwayne DeGraff, Edward Brat hwaite, Adel bert Ml yneaux, Terrance Manni ng, Janes
Morrishaw, Derrick Geaves, Elbin Fahie, Carl Charleswell, and an as yet
unidentified | aw enforcenent officer referred to as John Doe 12.
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conplaint for failure to a state a clai mupon which relief my be
granted, or, alternatively, for sunmary judgnent.

A notion to dismss for failure to state a claimtests the
sufficiency of the conplaint. See Fep. R QGv. P. 12(b)(6); Manns
v. The Leather Shop , 960 F. Supp. 925, 927 (D.V.I1. 1997). The
Court will only grant a notion to dismiss for failure to state a
claimif it appears that the plaintiff can prove no set of facts
in support of that claimthat would entitle the plaintiff to
relief. Ferrisv. Virgin Islands Industrial Gases, Inc. , 23 V. 1.
183, 186 (D.V.I. 1987). Summary judgnent is appropriate only
when there exists no genuine issue of material fact, and the
noving party is entitled to judgnent as a matter of law. Fep. R
CGv. Proc. 56(c). Under either a notion to dismss or summary
j udgnment anal ysis, the Court nust construe the facts in a |ight
nost favorable to the plaintiff.

It is well established that the Governnment of the Virgin
I sl ands, its agencies and other instrunentalities, and its
enpl oyees acting within their official capacities, are not
"persons” within the neaning of section 1983. Ngiraingasv.
Sanchez, 495 U. S. 182, 192 (1990); Eddy v. Virgin Islands Water &

Power Auth. , 955 F. Supp. 468, 476 (D.V.I. 1997), amended on
other grounds by 961 F. Supp. 113 (D.V.Il. 1997). Accordingly,

the Court will dismss Count | for failure to state a clai mupon
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which relief nay be granted to the extent that it alleges a
section 1983 cl ai magai nst the Governnent of the Virgin Islands,
its agencies, and the individual defendants in their official
capacities.

The defendants contend that even if sued in their individual
capacities, they enjoy qualified inmunity which shields themfrom
Flemng's remaining clains. Flemng alleges that the defendants
illegally renoved itens belonging to her fromher home when they
executed a search warrant. The search warrant authorized the
defendants to search Flem ng's residence? and to seize

any and all controlled substances, cutting agents, packing

material s and scal es associated with the preparation of

control |l ed substances for sale, |edgers, correspondance

[sic] and financial records concerning the purchase of

control |l ed substances, currency and drug paraphernali a.
(Search Warrant dated Dec. 29, 1995, attached as Ex. A to
Def endants’ Mdt. to Dismiss.) Flemng contends that the
def endants unlawful |y seized nunerous itens that were not
i ncluded within the purview of the search warrant, such as a
conpact disc player, several pairs of sneakers, video cassettes,
jewel ry, food stanps, and a Sega Genesis Entertai nnment System
(See Affidavit of Beatrice Flemng, attached to Pl.'s Qopp'n to

Mot. to Dismss.) Flemng also includes in her |ist of allegedly

unlawful Iy seized property a Sony C. C. D. TR93- NTSC Handy Cam

2 Flemi ng did not own the subject property, but was a tenant.
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Video. (Id. ).

The defendants concede that they did renove property from
Flem ng's residence, but contend that they only seized itens
pursuant to the search warrant, nanely, marijuana, scales,
syringes, and ammunition. (See Inventory of Property/Receipt,
attached as Ex. Cto Defendants' Mdt. to Dismiss.) The
defendants fail to explain, however, why the inventory states
that they al so seized and renoved a "cam corder” and "pictures."
(1d. ).

The defendants in their individual capacities would indeed
enjoy qualified imunity shielding themfrom danages for acts
undertaken while perform ng a discretionary function that do "not
violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known." International
Islamic Community of Masjid Baytulkhalig, Inc. v. United States ,
981 F. Supp. 352, 370-71 (D.V.l. 1997), affd , 176 F.3d 472 (3d
Cr. 1999) (unpublished table decision). This imunity, however,
does not protect the defendants fromacts that, if true, would
amount to theft.

Accordingly, the defendants' clains that the Governnent of
the Virgin Islands has not waived its inmunity fromtort
liability in this instance simlarly fails. The plaintiff has

of fered anpl e evidence at this stage supporting her claimthat
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t he individual defendants were negligent or conmtted w ongf ul
acts while acting within the course of their enploynent. |If
proven, the individual defendants are liable to the plaintiff in
both their individual and official capacities, and the CGovernnent
of the Virgin Islands is |liable for the acts of its enpl oyees,
havi ng wai ved its sovereign imunity fromsuch clains. See 33
V.1.C § 3408.3

Reviewed in the |light nost favorable to the plaintiff, the
facts as alleged by Flem ng, and as supported by the defendants’
i nventory of property, raise a question of material fact that
cannot be resolved by the Court. Accordingly, the defendants
notion to dismss or, alternatively, for summary judgnent on
Count 11, and on Count | as against the individual defendants in
their individual capacities, is denied. The plaintiff shall file
an amended conpl aint conform ng her allegations to this
menor andum  An appropriate order is attached.
ENTERED this 3'¢ day of October, 2000.

FOR THE COURT:

/ s/
Thomas K. Mbore
Di strict Judge

ATTEST:

3 The plaintiff is not entitled to have her claimagainst the

governnent arising under the Virgin Islands Tort Cainms Act, heard by a jury.
See 33 V.1.C. § 3413.
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ORI NN ARNOLD
Clerk of the Court

By:

Deputy derk

Virgin Islands
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ORDER

For the reasons set forth in the acconpanyi ng nenorandum of
even date, it is hereby

ORDERED t hat the defendants' notion to dismss and/or for
sumary judgnent (docket #47) is GRANTED IN PART and DEN ED I N
PART. Further, it is hereby

ORDERED t hat Count | of the plaintiff's conplaint is
DI SM SSED W TH PREJUDI CE as agai nst the Governnent of the Virgin
| sl ands, the Virgin Islands Police Departnent, and the remaining
i ndi vi dual defendants in their official capacities. It is
further

ORDERED that the plaintiff shall file an anmended conpl ai nt,

conform ng her allegations to the acconpanyi ng nenorandum

ENTERED this 3¢ day of Cctober, 2000.
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FOR THE COURT:
/sl
Thomas K. Moore
District Judge
ATTEST:

ORI NN ARNOLD
Clerk of the Court

By:

Deputy derk

Copi es to:

Hon. Geoffrey W Barnard

Henry C. Smth, Esq., Snock Law Ofices, P.C., St. Thonas,
Sheena Conway, Asst. Attorney Ceneral, St. Thomas, VI
Kerry Drue, Asst. Attorney Ceneral, St. Thomas, VI

Jul i eann Di mm ck

\



