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IN THE DI STRI CT COURT OF THE VI RGI N | SLANDS
APPELLATE DI VI SION OF ST. CRO X

C&C/ MANHATTAN, A Joint Venture,

Plaintiff/Appell ee, D.C. Gv. App. No. 1999/038

V. Re: T.C. Civ. No. 876/1998
Action for Tenporary Restraining
Order, Prelimnary |njunction,
Per manent | njunction and Danages

GOVERNMENT OF THE VI RA N | SLANDS
and HEERY | NTERNATI ONAL, | NC.,
Def endant s/ Appel | ant,

V.

HYDE PARK/ PERI NI,
I nt ervenor/ Appel | ant .

N N N N N N N N N N N N N N

On Appeal fromthe Territorial Court of the Virgin Islands

Argued: August 25, 2000
Fil ed: Septenber 29, 2000

BEFCORE: RAYMOND L. FINCH, Chief Judge, District Court of the
Virgin Islands; THOVAS K. MOORE, Judge of the District
Court of the Virgin Islands; and BRENDA J. HOLLAR
Adm ni strative Judge, Territorial Court of the Virgin
I sl ands, Sitting by Designation.

APPEARANCES: *
W John Anerling, Esg.
Sanford, Amerling & Associates, P.C
Attorney for Intervenor/Appel |l ant Hyde Park/ Peri ni,

M chael Law, AAG
Virgin |Islands Departnent of Justice
Attorney for Appellant Governnment of the VI,

Lee J. Rohn, Esq.
K. d enda Cameron, Esg.
Law O fices of Lee J. Rohn
Attorney for Appellee C&C Manhatt an.

Heery International, Inc. did not enter an appearance in this
appeal .
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JUDGMENT ORDER
PER CURI AM

The CGovernnent of the Virgin Islands and Hyde Park/Perini
[collectively referred to as “appellants”] initiated this appeal to
determ ne whether the trial court erred in refusing to vacate or
di ssolve its February 12, 1999 nenorandum opi hi on and order upon
C&C/ Manhattan’s failure to pay the requisite bond of One MIIlion
Fi ve Hundred Thousand Dol | ars ($1, 500, 000.00). Appellants argued
t hat because the |ower court’s Menorandum Opi nion found that the
governnment violated its procurenent |aws and shoul d be enjoined,
appellants were “forced to proceed under a cloud of |I|ega
uncertainty.” (Joint Appendix at 21.) C&C argues that there was
no abuse of discretion, and because there is no evidence that the
trial court erred, this Court nmay not vacate the judgnent of the
injunction. (Brief of Appellee at 5.)

This Court has appellate jurisdiction to review judgnments and
orders of the territorial court in all civil cases. V.I. CODE ANN
tit. 4, 8 33 (1997 & Supp. 1999); Section 23A of the Revised
Organic Act of 1954.2 Section 33 has been interpreted, with few
exceptions, to nean “final decisions”. Governnent of the Virgin

I'slands Ex Rel. A A, 34 V.I. 158, 166-67 (D.V.l. App. Div. 1996);

2 The Revised Organic Act of 1954 is found at 48 U S.C. § 1613a
(1994), reprinted in V.1. Cope AnN., Organic Acts, 73-177 (codified as anended)
(1995 & Supp. 1998) (preceding V.I. Cope Ann. tit. 1) [“Revised Organic Act”].
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Governnment of the Virgin Islands v. Dedongh, 28 V.I. 153, 163-64
(D.V.l. App. Div. 1993).

This Court lacks jurisdiction to hear this appeal for three
reasons: (1) there is no case or controversy as the construction of
the prison is 90-95% conplete as of the date of oral argunment,
August 25, 2000; (2) Virgin Islands Rule of Appellate Procedure
6(a)(i) is inapplicable as a reason for permssion to seek an
interlocutory appeal because no bond was posted, and as a result,
no i njunction was ever issued; and (3) the Territorial Court never
certified the appeal of this interlocutory order pursuant to V.I.
R App. P. 6(a)(iii), as requested.

The Court al so takes this opportunity to adnoni sh counsel on
their failure to disclose pertinent facts, and warn that such
conduct will not be tolerated in the future. First, counsel failed
to disclose that during the pendency of this appeal, the
Territorial Court dismssed this action with prejudice when it
ruled that C&C/ Manhattan had no standing to bring suit as an
unsuccessful bidder.® Second, counsel failed to disclose that the
construction of the prison was proceeding to conpletion during the
pendency of the appeal. This second non-disclosure was

particul arly inportant because the basis for seeking permssionto

3 C&C/ Manhattan’s noti on for reconsideration of the disnmssal is

still awaiting disposition in the Territorial Court.
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appeal, nanely that the governnment was forced to proceed under a
“cloud of legal uncertainty” as a result of the trial court’s
finding that the governnment had violated its procurenent |aws, no
| onger existed. The Court cautions that

counsel have “a continuing duty to informthe Court of

any devel opnent whi ch may concei vably affect an outcone”

of the litigation. Fusari v. Steinberg, 419 U. S 379,

391, 95 S. . 533, 540, 42 L.Ed.2d 521 (1975) (Burger,

C.J., concurring). This is so, even where the new

devel opnents, new facts, or recently announced | aw may be

unfavorable to the interests of the litigant. Cf. Model

Rul es of Professional Conduct, Rule 3.3 (1983) (candor

toward tribunal).
Uni ver sal M neral s, I nc. V. Geenley Energy Holdings of
Pennsyl vania, Inc., 755 F.2d 309, 312-313 (3d Cir. 1985), see al so
L.RGC. 83.2(a)(l) (The ABA Mdel Rules of Professional Conduct
govern the conduct of attorneys who appear before the District
Court of the Virgin Islands).

Accordingly, it is hereby

ORDERED that this appeal is DI SM SSED wi t hout prejudice.

DONE AND SO ORDERED this 29 day of Septenber 2000.

ATTEST:
ORI NN ARNOLD
Cerk of the Court

/sl
By:

Deputy d erk

Copi es to:
Judges of the Appell ate Panel
Judges of the Territorial Court
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Honor abl e Jeffrey L. Resnick
Honor abl e Geoffrey W Barnard

Iver AL Stridiron, Attorney General, V.I. Department of Justice
Panel a Tepper, Solicitor Ceneral

M chael Law, AAG

W John Anerling, Esq.

Lee J. Rohn, Esq.

K. d enda Caneron, Esq.

Tracy Lynch Bhol a, Esq.
Jul i eann Di mm ck, Esg.
Jeffrey Jordan, Esg.
Jenni fer Coffin, Esq.
Nydi a Hess
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