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OPINION OF THE COURT

FINCH, C. J.

Andre Marcano appeals the March 2, 1999 Oder of the

! Al t hough Judge Moore initially sat on this appeal, he later

recused hinself and has taken no part in the disposition of the case
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Territorial Court granting sunmmary judgnment in favor of Hess Ol
Virgin Islands Corporation (“HOVIC'). The sole issue presented is
whether the trial court erred in granting HOVIC s notion for

sumary j udgnent .

I. FACTS

Andre Marcano (“Marcano” or “appellant”) was enployed by
| ndustrial Mintenance Corporation (“IMC"), a contractor hired by
HOVI C t o performmai nt enance services. (Joint Appendix (“J.A ") at
215.) The contract under which I MC and HOVI C operated (CSX-0209)
stated that IMC s status was that of an “independent contractor”
(J.A at 224.)

At the tine pertinent to this discussion, Marcano was enpl oyed
as a “B mllwight” whose function was to “repair rotating
equi pnent in the refinery” such as punps and fans. (Id. at 189,
204.) As a Bnmllwight, Marcano was under the direct supervision
of IMC foreman, Jose M Figueroa (“Figueroa”). Fi gueroa’s
recol | ection was that Marcano had been attenpting to install a fan
belt on a | arge piece of machinery referred to as a “fin fan” when
his injury occurred.

Marcano all eges that on Decenber 20, 1994, he and Fi gueroa
were attenpting to renove, not install, the fan belt when he was

injured. According to Marcano, he remai ned bel ow and instructed
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Fi gueroa on which direction to turn the flywheel? during their
col | aborative effort to change the fan belt. At sone point when
Fi gueroa was turning the flywheel, the tip of Marcano’ s thunb was
caught and cut off. Because of the nature of the cut, it was not
stitched. The wound was bandaged, and Marcano was given
antibiotics. Marcano returned to work the followi ng day and was
pl aced on light duty. Shortly thereafter, he filed an action for
damages agai nst HOVI C al | egi ng t hat HOVI C had been negligent in the
installation of the belt, had failed to provide himwth manual s
for the proper changing of the fan belt, and had failed to properly
instruct him on the procedure for its renoval. HOVIC filed a
notion for sunmmary judgnent which the trial judge granted on March
2, 1999. The trial judge stated in relevant part that:

Control of the activity that led to the injury, was

within the operational details under the purview of IMC.
Plaintiff denonstrated no contractual duty owed by the
defendant concerning the nachine and its safety.
Evi dence points to | MC enpl oyees being in control of the
instrumentality at the tinme of the injury. It is also
evident that the work being perfornmed at the tinme of the
infjury was being done at the direction of and in
conjunctionwith the plaintiff’s | MC supervi sor. Finally
the record also reveals that miscommunication between the
plaintiff and his co-employee was the sole cause of the
injury. Therefore, as a matter of law, no liability can
be found for the defendant HOVI C and summary judgnent is
appropri at e.

(Brief of Appellant, unnunbered attachment, Marcano v. HOVIC, No.

2 A “flywheel” is defined as “a heavy wheel for opposing and

moderating by its inertia any fluctuation of speed in the machinery with which
it revolves.” MeRRIAM WEBSTER s CoLLEa ATE Dicriovary 451 (10" ed. 1996).
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69/ 1995, slip op. at 3-4 (Terr. C. Mar. 3, 1999) (enphasis
added) .) Marcano did not seek reconsideration from the tria

court, but, instead, filed this tinely appeal on March 9, 1999.

II. DISCUSSION
A. Jurisdiction and Standard of Review

This Court has appellate jurisdiction to reviewthe judgnments
and orders of the territorial court in all civil cases. V.I. Cobe
AnN. tit. 4, 8 33 (1997 & Supp. 2001); Section 23A of the Revised
Organic Act of 1954. The standard of review in an appeal froma
grant of sunmary judgnent is plenary. Virgin Islands Bldg.
Specialties, Inc. v. Buccaneer Mall Assoc., 197 F.R D. 256, 260
(D.V.I. App. Div. 2000); Roach v. West Indies Inv. Co., 42 V.|
238, 94 F. Supp. 2d 634 (D.V.l. App. Div. 2000).

Summary judgnent is appropriate only when “there i s no genui ne
I ssue as to any material fact” and “the noving party is entitled to

a judgment as a matter of | aw. FEbp. R Cv. P. 56(c). A “genuine”
di spute exi sts when the evidence would allow a reasonable jury to
return a verdict for the non-noving party. See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48 (1986). The trial court nust
accept any fact advanced by the non-noving party t hrough adm ssi bl e
affidavits and evidence as true and resolve any doubt in that

party’ s favor. See Brown v. Vitelcom, Inc., 41 V.I|. 253, 257, 47

F. Supp. 2d 595, 598 (D.V.I. 1999). “On review ‘the appellate
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court is required to apply the sane test that the |ower court

shoul d have utili zed. Carty v. Hess 0il Virgin Islands Corp., 42
V.. 125, 129, 78 F. Supp. 2d 417, 419 (D.V.l. App. Div. 1999)
(quoting Tree of Life Distributing Co. v. National Enterprises of
St. Croix, Inc., Civ. No. 1997-30, 1998 U. S. Dist. LEXIS 17980, at
*6 (D.V.l. App. Div. Nov. 5, 1998), arf’d, 208 F.3d 206 (3d Gir.
2000)) .

B. Whether the Trial Judge Erred in Granting Summary Judgment in
favor of HOVIC.

Marcano contends that HOVIC is |iable because the fin fans
were “inproperly maintained due to H OVIC s] negligence. For
exanple, the fin fans required periodic replacenent of the jack
bolts, which were supposed to be | oosened so that the belt “just
fell off in your hand.” (Reply Brief of Appellant at 6; see also
Brief of Appellant at 59.)3 |In fact, Figueroa stated during his
deposition that bolts were often rusted because of the “environnment

of the refinery,” therefore, seized bolts were a “conmon” scenario
that the mllwights had to deal with. (J.A at 279.) Marcano
further contends that HOVIC failed to provide hi mw th manual s for

the proper changing of the fan belt, and failed to properly

8 Counsel for appellant is rem nded that the Virgin |Islands Rul es of

Appel | ate Procedure govern the length of briefs:

Except by permi ssion of the Court, principal briefs shall not
exceed fifty pages, and reply briefs shall not exceed twenty-five
pages, exclusive of pages containing the table of contents and the
tabl e of authorities.

V.1. R App. P. 22(f).
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instruct him on the procedure for its renoval. (J.A at 212.)
Finally, Mrcano argues that HOVIC is liable under RESTATEMENT

(Seconp) oF Torts 8 414 because it controlled the workplace, and
directed the manner in which the work was to be perforned.

HOVI C denied negligence and argued that: 1) it had no
obligation to provide manuals or instruction for the changing of
the fin fan belt to Marcano, an enployee of its independent
contractor, IMC, and 2) HOVIC did not retain control over the
details of the fin fan job. (Appellee Brief of HOVIC at 7, 29.)

1. Whether This Court can Review Marcano’s Opposition to
HOVIC’s Motion for Summary Judgment.

Mar cano suggests that the trial judge did not consider his
opposition to HOVIC s notion for summary judgnent. In fact, the
first sentence in his brief states that “[t]he Territorial Court
nmust have | ost a portion of its file before ruling onthis natter.”
(Brief of Appellant at 7.) HOVIC argues that there i s no evidence
to support this allegation, and because “Marcano did not appea
Judge Ross’s denial of the notion for an extension of time to file
opposition” the question of whether that denial was an abuse of
discretion is waived. (Appellee Brief of HOVIC at 8.)

Marcano’ s suspicion that his forty-five page opposition to
sumary judgnent was not considered is not totally unfounded. He
neglects to nention, however, that he filed his notion for

extension of tine to respond to HOVIC s notion for sumrary judgnent
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two weeks after his response was due. The trial judge did not rule
on Marcano’s notion for extension of tinme to file his oppositionto
summary judgnent, but Marcano, nevertheless, submtted his
opposition. The trial judge denied Marcano's notion for time to
conduct additional discovery, and granted HOVICs notion for
sunmmary judgnent. Then, in granting sunmary judgnent,* the judge
referred to Marcano’'s “opposition to summary judgnent”, while
focusing solely on the reasons set forth in Marcano’s notion for
time to conduct additional discovery. Therefore, there is arguably
a question of whether the trial judge considered Marcano’s
opposi ti on when he granted sunmary j udgnent. Nonet hel ess, assumn ng
arguendo that the trial judge never | ooked at Marcano’ s opposition,
the findings of fact and law in the opinion before this Court for
review are sufficient to warrant reversal. Additionally, we find
no support for HOVIC s argunent that the judge’'s failure to rule on
the notion for extension of tinme constitutes a denial of that
not i on.

2. Whether IMC was an Independent Contractor.

Mar cano contends that although IMC is referred to in the
mai nt enance servi ce contract as an “i ndependent contractor”, HOVIC
retains conplete control over IMC. (Brief of Appellant at 31-43.)

Marcano al |l eges that on the date of his injury, he did not receive

Marcano v. HOVIC, No. 69/1995, slip op. at 4 (Terr. Ct. Mar. 3,
1999.
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his work permt fromIMC foreman, Figueroa, but instead received
that permt directly fromAton Garth Elliot (“Elliot”), a HOVIC
supervisor. (1d. at 50.) During deposition, Elliot was asked:
Q Did you ever give instructions to people in that
area about what they should be doi ng?
A. To people such as -
Q The crew.
A. The crew?
Q Um hum
A. Maybe | did on that particular area, because |
did on other jobs as well.
(Id. at 67-68.) Contrary to Marcano’s assertion, Figueroa contends
that he (Figueroa) received the permit to continue work on the fin
fans directly fromElliot. Figueroa, in turn, assigned Marcano and
anot her | MC enpl oyee, Alvin Jones (“Jones”), the task of changi ng
the fan belt. Approximately two hours later, Figueroa cane to the
work area and gave Jones a task which required himto | eave the
i mredi ate work area for a period of tine. Jones |eft, and Fi gueroa
took his place at the top of the fin fan, because two people were
needed to turn the flywheel. Figueroa testified that the changing
of fan belts was a routine task, and that he hel ped Marcano to
“renove the fan belts and change themwi t hout any supervision from
HOVIC.” (1d at 233, 264, 281.)
Despite Elliot’s statement about his general practice of
instructing the IMC crew directly, there was no testinony from

Elliot that he gave Marcano the work permt or instructed himto

change the fin fan belt. Elliot further testified that Marcano and
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others had conpl ained generally about seized bolts on sonme fin
fans, (id. at 69), but there was no evi dence that anyone conpl ai ned
to Elliot about seized bolts on the fin fan in question. Regarding
his | evel of control over enployees of IMC, Elliot was asked:

Q D d you ever tell any one of them how to change
a fin fan belt?

A. No.

Q You relied on the fact that they were
mllwights?

A. MIlwights every day.

Q And that’s what they were hired to do?

A. Yeah.
Q If a mllwight encountered a belt that was
difficult to change or to install, would you expect him

to know how to handle it?
A. Yes. And if he’s not able, he always seeks the

foreman or myself as a supervisor. This is the obstacle

| run into that prevents us from continuing ny changi ng

the belt. W would discuss it and suggest to themhow it

coul d be done.
(1d. at 71 (enphasis added).) Elliot’s testinony does not specify
what occurred on the day in question, and there is a genui ne issue
of material fact as to his level of control over mllrights.

This Court notes that the maintenance contract between HOVI C
and | MC provi des:

4.6 CONTRACTOR wi | | provi de conpet ent supervision at the

project site during the progress of the work. The
supervision will be satisfactory at all tinmes to HOVIC s
representative. CONTRACTOR will be bound by all

comuni cati ons gi ven by HOVI Ct o CONTRACTOR s supervi sory
personnel if the conmunication relates to the portion of
any work being directly supervised by that supervisory
per sonnel .

(Id. at 220.)

In granting summary judgnent the trial judge found that:
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In the instant case the contractual arrangenent
bet ween the parties made it clear that HOVI C retai ned no
control over the operational nethods and details of the
work to be perforned. See Agreenent between HOVI C and
Virgin Islands Industrial Mintenance Corp., 17 19 and
23, pg. 12. Responsibility for the operational aspects
of the work renmai ned with the i ndependent contractor, who

is hired due to his expertise in the area. It would be
illogical and inequitable to place on the owner of the
premises liability for an injury resulting from an

operational aspect of the work. The owner of property is
under no duty to protect enployees of an independent
contractor fromrisks arising from, intimately connected
or created by the job contracted. Collio v. Philadelphia
Elec. Co., 481 A 2d 616 (Pa.Super. 1974) citing to
Celender v. Allegheny County Sanitary Authority, 222 A. 2d
461 (1966). (enphasis added). Responsibility for the
protection of the contractor’s enployees is with the
contractor and the enployees thenselves since they,
rather than the contractor’s enployer, are in control of
t he wor kpl ace, have the experience in performance of the
work, and are in the best position to afford such
protection. Mentzer v. Ognibene, 597 A 2d 604, 609
(Pa. Super. 1999).

(Marcano v. HOVIC, No. 69/1995, slip op. at 3 (Terr. C. Mar. 3,

1999) (enphasis inoriginal). “[T]he extent of control retain

ed by

the enployer is the threshold inquiry for determ ning whether a

cause of action in negligence could |ie against HOVIC.” cCart

V. I.

y, 42

at 130 n.9, 78 F. Supp. 2d at 420 n.9. To determ ne whet her

summary judgment is appropriate, a court may exam ne “plead

i ngs,

depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any.” FEbp. R CGv. P. 56(c).

Nonmencl at ure shoul d not prevail over the substance of a contractual

relationship, and “[g]enerally, a jury resolves the factual

of

i ssue

whet her the party hiring an independent contractor retained
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control .” Cruz v. Hess 0il Virgin Islands Corp., Civ. No.
1993/ 224, slip op. at 11 (D.V.l. Apr. 29, 1996) (order denying

summary judgnent); see Houston v. Linam, Cv. No. 297/1983, 1987
US Dst. LEXIS 16000, at *15 (D.V.1. Jul. 17, 1987) (“It is the
substance and not the formof the arrangenent which determ nes the
| egal relationship of the contracting parties to each other.”)
(citation omtted). In light of the evidence before the court, and
resolving all reasonable inferences in favor of the non-noving
party, we find that questions of fact remain on the issue of
control exercised by HOVI C over the enpl oyees of |M

3. Whether the Trial Judge Erred in His Interpretation of
Monk v. HOVIC.

Marcano al so contends that the trial court conmtted an error
of lawin failing to apply the theory of enployer control advanced
by ReESTATEMENT ( SECOND) oF TorTs 8 414 (1965).° The Restatenents set
forth the basis for inputing a duty to the enpl oyer where the cl aim
i nvol ves an enpl oyee of an independent contractor:

One who entrusts work to an independent contractor, but

who retains the control of any part of the work, is

subject to liability for physical harm to others for

whose safety the enployer owes a duty to exercise
reasonable care, which is caused by his failure to
exercise his control with reasonabl e care.

RESTATEMENT ( SECOND) OF TorTs 8 414. The trial judge stated that:

5 In the absence of local law to the contrary, the American Law

Institute's various Restatements of Law are the rules of decision in the
Virgin Islands. 1 V.1.C., 8 4 (Butterworth 1995); Ambrose v. National Foods
Discount, 42 V.. 229, 231-32 (D.V.I. App. Div. 2000).
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The i ssue of whether an enpl oyee of an independent
contractor is allowed to sue his enployer’s enployer is
one that has been before this Court on several occasions.
Most not abl e has been the case of Monk v. Wapa, 53 F.3d
1381, 32 V.I1. 425 (1994). The Third Grcuit Court of
Appeal s established in Monk that under Chapter 15 of the
Restatenent of 2d of Torts, enployees of an independent
contractor are not included in the class of persons that
are allowed to sue the enployer of an independent
contractor for injuries sustained as a result of the
contractor’s work for its enployer. Monk, at 444. Monk
held that whether under the direct or vicarious liability
sections of Chapter 15 of the Restatement, a[n] employee
of an independent contractor cannot sue his employer’s
employer for injury sustained on the job.

(Marcano, slip op. at 2-3) (enphasis added). W find the | ower
court’s reliance on the holding in Monk overbroad, because the Monk
court never specifically discussed the application of Restatenent
(Second) of Torts 8§ 414.

The general principle is that the enployer of an independent
contractor is not liable for physical harmcaused to another by an
act or om ssion of a contractor or his servants. RESTATEMENT ( SECOND)
oF TorTs 8 409. The Restatenents then set forth exceptions to this
general rule. RESTATEMENT ( SECOND) OF TorRTsS 88 410-429. Thr ee
exceptions to the general principle involve situations where
“peculiar risks” are involved. Under the peculiar risk doctrine,
a | andowner that chooses to undertake i nherently dangerous activity
on his land should not escape liability for injuries to “others”

simply by hiring an independent contractor to do the work. See
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RESTATEMENT ( SECOND) OF TorTs 88 413 (direct liability),® 416 and 427
(vicarious liability). The Monk court found that “others” does not
i nclude enployees of the independent contractor hired by the
enpl oyer. 53 F.3d 1381, 1393, 32 V.I|. 425, 444 (1994). Monk did
not, however, address Section 414.

In order to inpose liability on an enpl oyer of an i ndependent
contractor based upon Section 414, the plaintiff “nust prove that
t he enpl oyer retained control over the actual conduct of the work
or assuned affirmative duties with regard to safety, and that the
enpl oyer was negligent in the exercise of or control of his
duties.” Ibrahim v. Virgin Islands Water and Power Authority, 1996
W 493172 (D.V.I. 1996) (citation omtted). W also note this
Court’s recent discussion in Figueroa v. HOVIC, 198 F. Supp. 2d 632
(D.V.1. App. Div. 2002) (More, J., dissenting). |In Figueroa, we
wer e asked to determ ne whether the trial court erred in concluding

that Monk specifically precluded the enployees of independent

RESTATEMENT ( SECOND) OF TORTS 88 413 provides:

One who enploys an independent contractor to do work which the
enmpl oyer should recognize as likely to create, during its progress,
a peculiar wunreasonable risk of physical harm to others unless
speci al precautions are taken, is subject to liability for physical
harm caused to them by the absence of such precautions if the
enpl oyer

(a) fails to provide in the contract that the contractor shall
take such precautions, or

(b) fails to exercise reasonable care to provide in some ot her
manner for the taking of such precautions.

See Carty v. HovIic, 42 V.|l. at 130 n.9, 78 F. Supp. 2d at 420 n.9 (“VWhile an
empl oyer of an independent contractor cannot be vicariously liable to an
i ndependent contractor's enployees, direct liability for the enployer's own

negligence is not so barred.”).
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contractors from seeking danages from the contractor’s enployer
pursuant to Section 414. In a split decision, the majority found
that while Monk precludes direct liability under Section 413, it
does not preclude liability under Section 414, and the issue of
liability under Section 414 should have gone to the Figueroa jury.
Therefore, the Court concluded that the trial judge erred in
Figueroa when he granted sunmary judgnent in favor of HOVIC

Appel lee also requests that this Court consider the
“significant authority” in Gass v. Virgin Islands Telephone
Corporation, 149 F. Supp. 2d 205 (D.V.I. 2001), an opinion which
was issued after its brief had been filed. This Court granted
appel | ee’ s request, and went a step further in allowi ng the parties
to brief their respective positions in light of that decision.
While highlighting simlarities and differences between the instant
matter and Gass, the parties nmaintained the argunents set forth
thus far in this case.

As in Figueroa, We distinguish this case from Gass because

it is clear that Monk did not extend to section 414 of

t he Rest at enent (Second) of Torts because that sectionis

not a peculiar risk provision.

In a recent decision, Gass v. Virgin Islands Tel.

Corp., 149 F.Supp.2d 205 (D.V.I[.] 2001), the trial

division of this court held that the enployee of an

i ndependent contractor my not sue his enployer's

enpl oyer under section 414 because Monk “impliedly

elimnated the presence or absence of circunstances of

peculiar risk as a factor to be considered”. 1d. at 220

(enmphasi s added). W are unpersuaded by this reasoning
and find it to be an insufficient basis for rejecting
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what we find to be settled law in this jurisdiction--
nanel y, that one who undertakes to performan affirmative
duty will be liable for his own negligence.

Monk’s holding was specifically limted to the
peculiar risk provisions of Chapter 15 and was heavily
influenced by California |[|aw In particular, the
California Suprene Court decision Privette v. Superior
Court, 5 Cal.4th 689, 21 Cal.Rptr.2d 72, 854 P.2d 721
(1993), was heavily relied upon. That case held that an
enpl oyee of a contractor may not sue the hirer of the
contractor wunder either version of the peculiar risk
doctrine, that is, under either section 413 or section
416. privette, 5 Cal.4th 689, 21 Cal.Rptr.2d 72, 854
P.2d 721 (1993); see also Toland v. Sunland Housing
Group, Inc., 18 Cal.4th 253, 264 n. 2, 74 Cal.Rptr.2d
878, 955 P.2d 504 (1998); Camargo v. Tjaarda Dairy, 25
Cal . 4th 1235, 108 Cal.Rptr.2d 617, 25 P.3d 1096 (2001)
(applying the peculiar risk analysis of Privette to
section 410, negligent hiring, and holding hirer not
liable for the negligent perfornmance of a hired
contractor for injuries to the contractor’s enpl oyees).
When considering a hirer’s liability under the peculiar
ri sk provisions, the courts consistently distinguished
the issue before themfromthe tort theory set forth in
section 414. Toland, 74 Cal .Rptr.2d 878, 955 P. 2d at 511
n. 2 (holding that the “grant of reviewdid not extend to
and therefore we do not decide . . . whether Privette .

woul d preclude an enployee of an independent
contractor from seeking tort recovery from workplace
injuries under the theory of section 414"); Camargo, 25
Cal.4th at 1245, n. 2, 108 Cal.Rptr.2d 617, 25 P.3d 1096
(concl udi ng that the consideration of section 410 shoul d
“not be read as having prejudged” application to section
414). As the California Supreme Court explained,
Privette's concl usion sinply does not extend to section
414. Hooker v. Dept. of Trans., 27 Cal.4th 198, 115
Cal . Rptr.2d 853, 38 P.3d 1081 (2002).

Hence, there is sinply no basis inlaw, to hold that
one who hires an independent contractor cannot be held
liable for his own negligence outside of the ‘peculiar
risk’ arena. To the contrary, conmmon |aw principl es of
negligence allow injured parties to recover against
anyone who fails to carry out their affirmative duties
with due care. This court declines to follow Gass, and
to undertake such a sweeping change in the tort |aw of
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this jurisdiction, especially in light of the |ocal |aw,

which allows an injured enployee to sue any person

reasonabl y responsi bl e for his injuries. Accordingly, as

to its analysis and reasoning relating to section 414,

Gass IS rejected.
Figueroa, 198 F. Supp. 2d at 637-38 (footnotes omtted) (enphasis
inoriginal). W will not depart fromour holding in Figueroa, and
so hold in this case. That is, that Monk does not apply to direct
negl i gence cases where the enpl oyer of the independent contractor
retains control. Because questions of fact remain on the issue of

HOVIC s control in light of Section 414, the conflicting evidence

shoul d be resolved by a jury.

CONCLUSION
For the reasons stated, this Court wll vacate the order
granting summary judgnent and remand for further proceedings.
DATED this 30 day of Septenber 2002.
ATTEST:

Wilfredo F. Morales
Clerk of the Court

/s/

By: Deputy Clerk



