IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

UNIT ED STATES OF AMERICA, )
Plaintiff,

CRIMINAL NO. 1999-0057
V.

ANTHONY MARRERO,

N N N N N N N N

Defendnt.

APPEARANCES

Tracy Chrstopher, Esq.
H.I.D.T.A. Task Force
U.S. Courthouse
3013 Estate Golden Rock, Room 142
Christiansted, St. Croix
U.S.V.l. 00820
Attorney for the Government

Rhonda Hospedales, Esq.
George Logan, Esq.
Nichols, Newman, Logan & D’Eramo
1131 King St., Suite 204
Christiansted, St. Croix
U.S.V.l. 00820

Attorneys for Defendant

MEMORANDUM OPINION

Finch, C. J.

This matter omes bdéorethe @urt onDekendnt AthonyMarrero’s Moton to Vacde
the Enty of his Guity Plea. Forhe reasons expressbelow, the Cart will deny Defendant’s
moton.

|. Background

On Jue 23, 1999, dicers of tke High Intersity Drug Traficking Area (HIDTA”) were



iIssued a sarch varrant for severhrooms at he Colay Cove Caxdominiums. Dung the
execution of the warrant Defdant, along wth his wother Eduardo Marreravas apprehended
and subsequéwp arrested.

On Septemdr 1, 1999, Defedant enterethto an Almission Agreemenwith the U.S.
Govennent. h theAgreement, Dderdart plead gulty to Count 1 ofthe Imdidmen: Posessin
of a Fiream by a Convictd Felon. The plea vas accpted and Defendnt was found b be
adjudiated of said cme bythis Court on September 14, 1999.

On Octobe6, 1999, thld Court grared a mobtin to suppresiied ty Dekndatis brothe,

Eduardo Marrero, in the case d United States of merca v. Eduado Marrero CriminalNo.

1999-0056. In that case, this Caurt held that the affidavit submitted by the HIDTA officers did
not contain suitient facts to support a findirof probable caesfor the issuare of a search
warrant bythe MagstrateJudg. The Urited StatesGovennent sibequatly filed a mtion
requesting hat this Courtreconsider its ding on the motion to qopress. he Government’'s
motion was deerd on December 2, 1999.

In light of ths Court’s ruhgs inthe Eduardo lerrero caseDefemant AthonyMarrero
now moves to vacate hgsiilty plea on the grounds that the seargthie HIDTA oficers that led
to Eduardo and Anthony Marrero’s arrest lacked prebedlise.

[l Analysis

Fed R. Crim. P. 32(e) provides that “[ i]f a motion to withdraw apleaof guilty . . . is
made befoe senénce is imposg, the cout may pemit the dea to be withdawn if the déendant
shows anyair ard just reason.” The Tid Circuit hasheld that three factors muse considered

when a digtict court evaluaes a maibn to withdraw a guity plea: “(1) whether the defendat



asserts hisinocence; (2) wiieer the government woule Iprejudicd by hs withdrawaland (3)

the strength of the defentd& reasons to withdraw the pledUnited States v. Jone$79 F.2d

317, 318 (3d Cir. 1992)(citindnited States v. Huff, 873 F2d 709,712 (3dCir. 1989); seealso

Govemment of he Virgin Island v. Knight 764 F.Suppl042, 1046047 (1991)(Thesedctors

provde gudepostsi ewaluatig wheher adeendant las asertel a ‘firandjug reasn’ for
withdrawal ofhis guity plea.”)

Further, “the distict court retains a grat deal of discreion to deny a vithdrawal motion.
A simge shit in ddensetactcs, achangeof mnd, or tle fear ofpunishnent ae rot adeguate
reasnsto force tle goerment to ncu theexpeng, dificulty and iisk of trying a déendant,
who has alreadgcknowledged kiguit before the court."Jones979 F2d at318. In Jonesthe
Third Circuit held thathe district cout did notabuse its discretion by denying the defendant’s
motionto withdrawhisguily plea. Id. The caurt stated tha when adefendantvoluntarily and
knowngly entersa guity plea, the in a notionto withdraw tlat pka, tle deéndant nust rot
only reass# his innacence,but alsogive sufficient easongo explain why contadictory positions
weretaken before tle dstrict cout ard why permission $ioutl begivento withdraw the gulity
pleaand relaim the rght to trial Id.

In the instahcase, Defendant, his notion, states that he does not assert hisciamnce.

Furtker, Dderdan does ot expainwhycontralicory pstions wee take bdorethis Cout nor

! At the haring, Defenchant stated that he nav assetts his innocence. However, in his
moton to \acde, Ddendant sgecficaly stats tha he ‘doesnot aserthis nrocere.” Motion to
Vacde Enty of Guity Plea at 3. Aparatly, Defendant is coriused ago wheher te isor isnot
innocent Given his lack bconsisency, he Cout is nat persuadedby Defendaris recent
assertion ofrinocence.



does heasset that his guilty pleawas madeinvoluntarily? or unknowingly. Rather, Defencant
argues that his dty plea should beacated on the grounds that he wasestibf to an
unrea®nable seech and gizure in violaton of his Farth Amendnent rights.

The &ct tlat Deéndant row chins tha his Fouth Amerdment rightswere volated $ not
a sufficient eason fo pemitting withdrawd of a guilty plea The Sipreme @urt, in Tollet v.
Herder®n, 411 U.S. 258 (1973), hdd that whena gulty plea is vduntarily and knowingly
entered, a egtfendantwaives any claims of geivation of constitutional rights that may have

occurred por to the entryf the pga. Id. Although Tollet involved a habas copus pdition and

not a Fed. RCrim P. 32(e) @a wthdrawal courts have ap@d therule expessed inrollet to
cases inwlving Rule 32(e) plea withdrawals, i.e., cases inwhich the motion for withdrawd is

brought prr to sentenog. SeeUnited Sates v. Marholz, 86 F.3d 164 (9" Cir. 1996)(citing

United States v. Corte®73 F.2d 84, 766 (9 Cir. 1992); seealsoUnited States v. Jone316

F.Supp 558E.D. Va. 1996)
With respect to the issue pffejudice, the Govenment profferghe folbwing as ewence
of the prejudce it will suffer shauld the Gurt grant Ddendant’s motion. First the Govemment

contendsthat t will be prejidiced ly virtue of bss oftime. Marero etere hs pka on

2 In asulseaien briefon tte ssie ofprejidice to tle Goerrment, Defendant @sets
that he felt pressuredo take the ga byboth hs counseard the Govenment.” Def.’s
Response Briadn the Issue of Prejuadi. The Court assumes that Delffmt is now @iming that
his pea wa nade mvolntarly. Defendant did not nake tlis clam in his orginal notionfor
withdrawd. The Caurt finds that if Defendart had truly felt pressured to take the plea he would
have included that fact in his first motion. Furthiee Magistate Judge in accaepg Defendant’s
pleafound i to be enteredhio volwntariy ard knowngly. SeeRepot and Rconmeratbn
Concering Plea ofGuity. Fnaly, Defemant presnts nodctualbass to support Isiclam.
Accordingly, the ourt considers fendants bare dlegation that he “feltpressired” to be
insufficie nt to render his plea involuntary.



Septemér 1, 1999. Aproximatey four and ondnaf months &ter? on January 18, 2000,
Defendanfiled the instant otion. Secondly, the Goveremt argues that it mdgse potential
witnesse aml that tle menories ofthe alale witnesse nmaynot beas shrp de to thdapse of
time. Thidly, the Governmentargues thatthe adery administration of criminal justice vaould be
severdy prejudiced by pemitting Defendantto withdraw his plea. $ecifically, the Gvernment
clams that granting thastant motion would ake every @a a conditiongllea.

Defendart argues that the Governments assettions d prejudice do not constitute specific

prejudce as reuired by Govemment of he Virgin Island v. Knight 26 V.I. 280 (D.\M. 1991).

The Court agres wih Deendanthat perKnight the Gorernments assdrons conceming
prejudice lack spedficit y.* However, inight of the &ct that the Court finds that Defentlhas
faledto asse suficient groundsfor permtting wihdraval of hs plea, theGovenment reed ot

makea showng of pejudce. United States v. MartineZ85 F.2d 11, 116 (3d €. 198§.

I1l. Corclusion

In sum, he Cout finds that Ddendant ha failed toadvancea fair orjust reason fa why
he ioutl bepernitted to wthdraw hs guity plea. Hiwving bundthat o suficient easn exsts
for such withdrawalthe Court need not find prejadito the Governmenttifie pleas withdrawn

in orde to denyDefermant pernsson to withdraw Iis pkea. Martinez 785 F.2d 8116.

® The Garernment incorectly states tha the loss dtime between when @fendant
entered is pka and Wwen e fied the irstant notion s over si morths.

* In Knight, the govemment madeimilar asseribns of prejudice b the ones mad by the
Governrent inthe irstant acbn. There th govermert listed,inter alia, the followng as
prejudce: 1) “an adverg impact m the gaeral administation of justice in St Croix as the
withdrawal of this plea will send thevrong messagéo other defendarg” and 2)“delay causd by
defendahmakes itikely that withesses ay hae scattered and memesidinmed.” Knight, 26
V.l. at 292.



Accordingly, Defendat’'s Motion to Vacate the Enty of his Guilty Pleais denied. An

appropriate Order is attached.

ENTER:

DATED:  April __, 2000

RAYMOND L. FINCH

U.S. DISTRICT JUDGE
ATTEST:

Orinn E Arnold
Clerkof Court

by:

DeputyClerk



IN THE DISTRICT COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

UNITED STATES OF AMERICA,
Plaintff,
V.
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N N N N N N N N

CRIMINAL NO. 1999-0057

ORDER

For the rea®ns expressedin the datached Memarandum Opinion, it is haeby

ORDERED that efencant AthonyMarrero’s Motbn to Vacde theEntryof hs Guity

Plea iSDENIED.

DATED:  April __, 2000

ATTEST:
Orinn E Arnold
Clerkof Court

by:

DeputyClerk

cc:  Tracey Chstopher, Esq.

Rhonda Hospedales, Esq.

ENTER:

RAYMOND L. FINCH
U.S. DISTRICT JUDGE



