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INTRODUCTION
THISMATTER came before the Court for a hearing on Defendant’s Motion to Suppress on
December 27, 2001. The Defendant appeared through his attorney, Jomo Meade, Esquire; the

Government gppeared through Assistant Attorney Generd Edgar Christensen. Daria Stevensand Police
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Officer Frankie Ortiz tetified a the hearing. The Court granted Defendant’s motion to suppress after
consdering thetestimony of the witnesses and the arguments of Counsd. Thefollowingincorporates, andis

in addition to the findings of fact and conclusions of law entered on the record at the time of the hearing.

. FACTUAL AND PROCEDURAL BACKGROUND

On September 23, 2001, Officersof the Virgin Idands Police Department, who weremembersof a
newly created Anti-Violence unit, were conducting roadblock/check points on Route 69 in the area of
Edtate Grove Place and the Northern entrance to the “New Drive-In" road. Police Sergeant Winsbut
McFarlane verbaly directed the Officersin the Anti-Violence unit to stop every vehicleat that location and
check for driver’ slicense, regidiration and insurance. That did not happen. Based upon thetestimony given
at the hearing, Officers permitted carsto pass through the roadblock while they were engaged in checking
the driver’slicense, registration and insurance of other cars previousy stopped.

Daria Stevens drove south on Route 69 with the Defendant seeted in the front passenger seet. The
Defendant owns the vehicle. As the Defendant’ s vehicle gpproached the four- way intersection at the
beginning of the“New Drive-In” road entrance, Stevenswas about to make aright turn towardsthe Euldie
Rivera Elementary School. However, Mr. Stevens testified a Police Officer gpproached the vehicle and
informed them of atraffic accident farther up the road toward the Euldie Rivera Elementary School and
ingtructed them to continue south to the “New Drive-In” road, into theroadblock. Police Officer Frankie

Ortiz, not the same Officer who previoudy directed Mr. Stevens to detour to the south, stopped the
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Defendant and asked Mr. Stevensto produce his driver’slicense,

The undisputed testimony of both witnesses is that Officer Ortiz did not observe any traffic
violations prior to stopping the Defendant’s vehicle. The Defendant was asked to produce the current
vehicle regigtration and his driver’ s license. At some point Officer Ortiz ordered al occupants out of the
vehicle. Officer Ortiz observed the Defendant fidgeting with his pantsand then decided to pat the defendant
down for his safety. When Officer Ortiz attempted to pat the Defendant down, a scuffle ensued between
both of them and a.380 caliber pistol was taken from the Defendant.

The Defendant was subsequently charged with the unauthorized possesson of afirearminviolation
of 14 V.I.C. §2253(a). Defendant propounded discovery on the Government on October 10, 2001,
which included a request for the production of any information concerning the directive authorizing the
roadblock of September 23, 2001."  The Government subsequently
produced a memorandum dated September 7, 2001, from Deputy Chief of Police Novelle Francisto dl
police commanders purporting to be the written traffic directive as requested by Defendant.? The
government notified the Defendant by letter dated October 24, 2001 that there was no written traffic
directive, but that Sergeant Winsbert McFarlande authorized the traffic stops®  Shortly theresfter,
Defendant filed the instant Maotion to Suppress Evidence, which reguired an evidentiary hearing.

The Defendant’ s contention is that the stop, which resulted in the seizure of evidence from the

! Defendant specifically asked for information concerning persons authorizing the traffic stop, the methodology and
procedures officers were to use in making the stops, and the regulatory purpose which the stops were intended to
achieve.

2 The memorandum dated September 7, 2001 announces the formation of an anti-violence unit and the officers
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Defendant’ svehicle or person, was unjudtified. Hefurther contendsthat the stop initiated by Officer Ortiz
was pretextua as there was no probabl e cause or reasonabl e suspicion upon which the Officer could have
stopped thevehicle. According to the Defendant, Officer Ortiz does not articulate any factud bass, which
led him to believe that the occupants of the vehicle had committed or were about to commit an offenseasis
required for alegitimate” stop and frisk,” nor doesthe Officer set forth any observation of atraffic violation
that would justify the stop. Defendant citesDelawarev. Prouse, 440 U.S. 648 (1979), which states that
“stopping
an automobileand detaining adriver in order to check hisdriver’ slicenseand regidration of the automobile
are unreasonable under the Fourth Amendment.” To further illusirate the nature of the stop, Defendant
points out that the officer in question forced a detour of the vehicle and its passengers.  Findly, citing
Whrenv. U.S,, 517 U.S. 806 (1996), the Defendant argues that the roadbl ock that resulted in the stop of
the Defendant and his vehicle was used as a pretext to investigate violent crimes. Such a practice is
uncongtitutiona. As proof the Defendant points to the Officer’s testimony that he did not observe the
Defendant violating any traffic laws.

The Government cites Michigan Department of Sate Policev. Stz 496 U.S. 444 (1990), to
support its assartion that a Stat€'s use of sobriety checkpoints was not a violation of the Fourth and
Fourteenth Amendments of the United States Condtitution. The Government arguesthat the roadblock was

reasonable and that Sitz sanctions the resulting search.

selected to be a part of that unit.
% See Defendant’ s Motion to Suppress Exhibit 2.
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[11. DISCUSSION

The Fourth Amendment guarantees security in persons, papers, and effects, againgt unreasonable
searches and seizures. U.S. Const. amend. IV. Searches performed in the absence of a warrant are
generdly unreasonable. Horton v. California, 496 U.S.128 (1990). Exceptionsto this rule have been
fashioned where the Court has recognized that the government’ sinterest in conducting awarrantless search
outweighs an individud’s privacy interest. Conducting a brief investigatory stop when an officer has a
reasonable, articulable suspicion that crimind activity is afoot has been deemed consistent with the Fourth
Amendment. Terry v. Ohio, 392 U.S. 1. Reasonable suspicion can be formed by the observation of
purely legd activity. 1d a 22. The Supreme Court has held that stopping an automobile and detaining its
occupants condtitutes asei zure within the meaning of the Fourth and Fourteenth Amendments, even though
the stop may be limited and the resulting detention brief. See Delaware v. Prouse, 440 U.S. 648, 661
(1979)(citing United Statesv. Martinez-Fuerte, 428 U.S. 543, 556-558, 96 S.Ct. 3074, 3082-3083,49
L.Ed.2d 1116 (1976); United Statesv. Brignonni-Ponce, 422 U.S. 873, 878, 95 S.Ct. 2574, 2578, 45
L.Ed.2d 607 (1975) and cf. Terry v. Ohio, 392 U.S. 1, 16 88 S. Ct. 1868, 1877, 20 L.Ed.2d 889
(1968)). Ontheother hand, stopping an automaobile where the police have probable cause to believethat a
traffic violation has occurred is reasonable. See Pennsylvania v.
Mimms, 434 U.S. 106 (1977).

The Prouse Court further tated that the “essentia purpose to the proscriptions of the Fourth
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Amendment isto impose a sandard of “reasonableness’ upon the exercise of discretion by government
officds, induding law enforcement agents, in order ‘to safeguard the privacy and security of individuas
agang arbitrary invasions...” ” Seeid at 654, quoting Marshall v. Barlow’s, Inc. 436 U.S. 307, 312, 98
S.Ct. 1816, 1820 (1978). The Court expounded upon the issue as follows:

When thereis not probable cause to believe that a driver isviolating any

oneof the multitude of goplicabletraffic and equipment regulaionsor other

aticulable bass amounting to reasonable suspicion that the driver is

unlicensad or his vehicle unregistered—we cannot concelve of any

legitimate basis upon which a patrolman could decide that stopping a

particular driver for agpot check would be more productive than sopping

any other driver. Thiskind of standardlessand unconstrained discretionis

the evil the Court has discerned when in previous casesit hasingsted that

the discretion of the officid in the field be circumscribed, at least to some

extent.
Id at 661.
Hndly, in Prouse, the Court held that “except in those Stuations in which there is a least articulable and
reasonable suspicion that a motorist is unlicensed or that an automobile is not registered . . . opping an
automobile and detaining the driver in order to check hisdriver’slicense and the regigtration of the vehicle
are unreasonable under the Fourth Amendment.” See id at 663. The Court cautioned, however, that the
holding does not preclude states from deve oping methodsfor spot checksthat arelessintrusive and that do
not involve uncongtrained exercises of discretion of police officers. 1d.

The Defendant citesProuse to support hispropostion that the stop wasillegd fromitsinception. It

is important to note, however, that the Prouse Court had no intention of outlawing dl such stops — just

those seemingly at random.
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In Sitz, the Supreme Court held trueto its cautionary statementsin Prouse by finding reasonablea
sobriety checkpoint program ingtituted by the state of Michigan. The Michigan State Department of Police
edtablished the program through a committee that created guidelines setting the procedure to govern
checkpoint operations, site selection and publicity.* 1d. Here, the Court stated that unlike Prouse, “this
caseinvolves neither acomplete absence of empirica datanor achalengeto random stops.” Id at 454. In
holding Michigan’ s program consistent with the Fourth Amendment, the Supreme Court further Sated, “the
ba ance of the Stat€’ sinterest in preventing drunken driving . . . and the degree of intrusion upon individua
motorists sopped weighsin favor of the program.” Id.

The issue before the Stz Court was whether the state’s use of a sobriety checkpoint was an
intruson of privacy on the Michigan citizenry. The Court stated “the baance of the Stat€'s interest in
preventing drunken driving, the extent to which this system can reasonably be said to advancethat interest,
and the degree of intrusion upon individua motorists who are briefly stopped, weighsin favor of the Sate
program.” The Court thereby found Michigan's sobriety checkpoint program reasonable within the
parameters of the Fourth Amendment.

The testimony of both witnesses serves to support a finding by this Court that the stop was
unjustified as per Prouse. Officer Ortiz credibly testified to the fact that he was given the directive to sop
al cars encountering the roadblock. He further testified thet this, in his opinion, wasimpossible and asa

result did not stop al carsaong theroute. Additionaly, the officer admitted that there was no other reason

* The Michigan Department of State Police and director established the sobriety checkpoint program by appointing a
Sobriety Checkpoint Advisory Committee. This committee created guidelinesthat set forth procedure governing the
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outsde of the verba directive for sopping the vehicle in which the Defendant was a passenger. The
credible testimony of Mr. Stevens coincides with the testimony of Officer Ortiz ashe dso Stated that while
they were stopped, several carswere alowed to go by without intruson. Both testified to thefact that not
dl carsor persons encountering the roadblock were stopped, thereby bringing into question the officer’ suse
of discretion. It is that same use of “unbridled discretion” that the Prouse Court sought to deter in its
holding.

The Government’s rdiance on Sitzin the indant case is misguided. While the Supreme Court
upheld the use of Michigan’s sobriety checkpoint, it was the existence of empiricd evidence and the
presence of written guidelines and procedures that aided in the finding that the checkpoint was cons stent
with the Fourth Amendment. During the suppresson hearing, the Government failed to introduce any
evidence that would have brought the roadblock at issue into the relm of that outlined inSitz. Therewas
an absence of awritten directive outlining the checkpointsfor the traffic stops, the procedure that wasto be
followed or the empirical evidence to support the use of the checkpoints. In the absence of such data, the
roadblock in this case has the character of those proscribed by the Supreme Court in Prouse.

In the ingtant case, Officer Ortiz testified that the only reason he siopped the Defendant’ s vehicle
was the verba directive given by Sgt. Winsbut McFarlane. This reason as articlated by Officer Ortiz
results in the following observations. First, Officer Ortiz did not observe any activity on the part of the
Defendant that would permit a finding of either probable cause or reasonable suspicion. Second, the

Officer’s stop of the Defendant’ s vehicle was through the Officer’ s discretion. Therefore this Court must

checkpoint operations, site selection and the publicity of the program.
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find that the stop herein was unjudtified.

The Defendant finaly argues that the stop was perpetud. Evidence of this, as asserted by the
Defendant, can befound in the September 7, 2001, memorandum from Deputy Chief of PoliceNovelleE.
Francis Jr. to al Police Commanders announcing the formation of the anti-violenceunit.> Defendant cites
Whren v. United States, 517 U.S. 806 to support hisassertion. InWhren, the Supreme Court found that
the condtitutiona reasonableness of traffic stops depends on the actual motivationsof theindividud officers
involved. The Court dtated, “subjective intentions play no role in ordinary probable cause Fourth
Amendment andyss” 1d at 813. What isinvolved, however, isthe undertaking of reasonable determination
that involvesabaancing of dl reevant factors. 1d a 817. The Defendant believesthat the forced detour of
the vehicle and its occupants further evidences the officer’ s intentions.

This Court need not congder the andlyss of the Defendant’s argument that the traffic stop by
Officer Ortizwas apretext becausethat would lead to asubjective andysis not alowed in the gpplication of
the Fourth Amendment. In the absence of probable cause, this Court has carefully weighed the privacy
interest of the Defendant againg that interest being advanced by the government and finds that Officer
Ortiz srandom traffic stop of Defendant’ s vehicleto check for license and regidiration papersisaviolation

of the Defendant’ s Fourth Amendment rights.

CONCLUSION

For theforegoing reasonsthis Court concludesthat the stop herein was unjustified. Accordingly, the
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Defendant’ s Motion to Suppress will be granted. An appropriate order will follow.

DATED: January 23, 2003.

DARRYL DEAN DONOHUE
Judge

ATTEST:
DENISE D. ABRAMSEN
Clerk of the Court

By:

Deputy Clerk

Dated:

® See Defendant’s Motion to Suppress Exhibit #1.



