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MEMORANDUM OPI NI ON
(June 13, 2003)

Before the Court is Defendant Calvin Forbes’ Motion For
Mstrial or Alternatively a New Trial. Elucidating the reason for
his notion, Defendant Forbes ("“Defendant”) asserts that during
the trial, the prosecutor allowed itens of mnmerchandise the
Governnent intended to introduce in evidence, but had not at that

juncture been introduced or adnmitted in evidence, toremain for a
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brief period in full view of the jurors. Def endant further

asserts that the Governnent’s action violated his Constitutional

Rights, neriting a mstrial or alternatively a new trial. For
the follow ng reasons, Defendant’s nmotion will be DENI ED
FACTS

Def endant was charged with grand |arceny, for unlawfully
renovi ng several itens of nmerchandi se val ued at several hundred
dollars fromthe K-Mart Store (“K-Mart”) on November 29" 2002
On that day, Defendant entered K-Mart. He proceeded to place
several itens of nerchandise into a shopping cart. Defendant then
approached a cashier. An argunent imredi ately ensued between the
cashier and Defendant. For whatever inexplicable reason,
Def endant departed K- Mart w thout paying for the merchandise.
Several K-Mart enployees attenpted to di ssuade Defendant from
| eaving the store without paying for the merchandi se.

Subsequently, M. Edward Ri chardson, a K-Mart nanager, went
to Defendant’s residence, located in nearby Oswald E. Harris
Court Housing Conplex, where M. Richardson net Defendant.
During the ensuing dial ogue between Defendant and Ri chardson,
Def endant agreed to return the merchandise to K-Mart, which he

did the sane day acconpanied by M. Richardson. Returning to K-
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Mart, Defendant confessed and apologized in the presence of
several K-Mart enployees for unlawfully renoving the nerchandi se.
Wi |l e apol ogizing, and in an effort to denonstrate the sincerity
of his apol ogy, Defendant endeavored to enbrace M. Jose Rosari o,
Def endant’ s former supervisor at Alliance Security Conpany. The
Al l'iance Security Conpany’'s personnel were, at that tine,
perform ng security work at K- Mart. M. Rosario, by his hand
novenent, eschewed Defendant’s attenpted enbrace. Defendant was
arrested and formally charged with grand | arceny. The case
proceeded to trial. The jury found Defendant guilty of grand
| arceny. I mportantly, Defendant’s confession, which was
menti oned and alluded to by witnesses during the trial, was never
t he subject of a notion to suppress.

During the trial, the Court had occasion to order a short
recess. Both the Court and the jurors departed the courtroom
During the Court’s absence fromthe courtroom the Government’s
counsel removed several itenms of merchandise from where they
were earlier secreted in the courtroom and placed them agai nst
the side of a sem-circular table |ocated in the m ddle of the

courtroom This table is utilized by courtroom stenographers for
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storing their paraphernali a. When the Court returned to the
courtroom and because of the configuration of the courtroom the
i tems of merchandi se were not visible to the Court. However

t he same nerchandi se were in “plain view of both the parties’
attorneys and the jurors, as all of themhad an unobstructed view
of the merchandi se. The nerchandi se renmai ned assenbl ed agai nst
the table for several mnutes. The exact duration of tinme has
not been cal cul ated by the Court, but the time was significant.

Subsequently, the Court was informed by Defendant’s

Counsel that the nerchandise were in the courtroom and he
attenpted to identify their exact location for the Court. This
revel ati on was pronpted by one of defense counsel’s conmentary on
an objection to the testinmony. Perplexed by counsel’s objection
and not seeing the nmerchandise, the Court further inquired of
counsel concerning the exact nature of his objection. Defense
counsel, for the first time, informed the Court that since
resunption of the trial, the Governnent’s exhibits had been in
“plain view of the jurors, eventhough the exhibits were not, at

t hat stage of the proceeding, offered or adnmtted in evidence.
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Di smayed by what had occurred, the Court inmmediately
ordered the merchandi se renoved fromthe jurors’ view and gave
some curative instructions to the jurors, concerning their having
seen the merchandi se that were not, as yet, admitted in evidence.

Def ense counsel pronptly mde an oral nmotion for a
m strial which the Court summarily denied. Inportantly, all the
itenms of nerchandise were subsequently admtted in evidence
during the presentation of the government’s case in chief.

DI SCUSSI ON

Def endant’s notion for a mstrial is made pursuant to Fed.
R Crim P. 26.3" and the alternative aspect of the notion for a

new trial is made pursuant to Fed. R. Crim P. 332, Under Rule

'Rule26.3 Migrial
Before entering amistrial, the Court must give each defendant and the government an opportunity
to comment on the propriety of the order, to state whether that party consents or objects, and to
suggest alternatives.
? Rule33. New Trial
(a) Defendant’s Motion. Upon the Defendant’s motion, the Court may vacate any judgment and
grant a new trial if the interest of justice so requires. If the case was tried without ajury, the
Court may take additional testimony and enter a new judgment.

(b) TimetoFile.

(1) Newly Discovered Evidence. Any motion for a new trial grounded on newly
discovered evidence must be filed within 3 years after the verdict or finding of
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26.3 and before granting a motion for a mstrial, the Court
shoul d consider viable alternatives. One alternative is the

giving of a curative jury instruction. United States v. S oan,

36 F.3d 386, 400 (4'" Cir. 1994). The Court instantaneously gave
the jury sonme curative instructions, once the issue of the
nmer chandi se was brought to its attention.

Additionally, the Court finds that it nust consider the
guantum and quality of proof presented in conjunction with the
evi dence, in support of the Governnent’s case. The evi dence
agai nst Defendant is overwhelmng and irrefutable. First,
Def endant admitted to unlawfully taking the merchandi se from K-
Mart. Several w tnesses substanti ated Defendant’s unl awf ul
t aki ng of the nmerchandi se. Second, Defendant confessed and
apol ogi zed for taking the nerchandise in the presence of several
wi t nesses who testified at trial to the event. Third, Defendant

acconpanied by M. Ri char dson, personally returned the

guilty. If an appeal is pending, the court may grant a motion for a new trial until the
appellate court remands the case.

(2) Other Grounds. Any motion for a new trial grounded on any reason other than
newly discovered evidence must be filed within 7 days after the verdict or finding of
guilty, or within such further time as the court sets during the 7-day period.
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mer chandi se to the K- Mart store, after renoving them from his
resi dence where he had earlier the sane day conceal ed them

Therefore, because of Defendant’s confession of wunlawfully
taking the nerchandise, and all the nerchandi se having been
subsequently admtted in evidence any prejudice to Defendant

that was occasioned by the jurors view ng the nerchandi se before

they were admtted, is infinitesimal and inconsequential.
Accordingly, the Defendant’s motion for a mstrial wll be
DENI ED.

Pursuant to Rule 33 supra, a notion for a new trial may be
made on any basis that denonstrates that the verdict was agai nst
the interest of justice. However, even where there has been
m sconduct or errors during the trial, courts are reluctant to
grant a new trial wi thout a showi ng of prejudice. See United

States v. Ronero, 54 F.3d 56 (2d Cir.), cert. denied, 517 U. S.

1149, 116 S.Ct. 1449, 134 L.Ed.2d 568 (1996); United States v.

Cunni ngham 54 F.3d 295, (7'" Cir.) cert. denied, 516 U.S. 883,

116 S. Ct. 219, 133 L.Ed.2d. 150 (1995). To show prejudice, a

Def endant nust denonstrate how the | ack of error would probably
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have changed the result of the case or the verdict. Defendant
has dismally failed to offer any nodicum of evidence or |egal
authority to substantiate any prejudice to him caused by the
Government’s acti on. Li kew se, Def endant has failed to
denonstrate how the prosecutor’s conduct violated his
Constitutional Right to a fair trial. The Court has scrutinized
the content of Defendant’s motion and finds that the nmotion is
devoid of any cogent or persuasive basis to support it.
Consi deri ng Defendant’s confession of stealing the nerchandi se,
of his subsequently returning the nerchandi se, of apol ogi zing
for doing so, and the abundance of evidence agai nst Defendant,
the Court finds Defendant’s claimof a violation of his

Constitutional Right to be specious. The Court concludes that
the Governnent’s action of positioning the nerchandi se where they
were viewed by the jurors prior to their adm ssion in evidence
was harm ess error. Mdreover, if errors at trial are harmnl ess,
it is an abuse of discretion for the trial court to grant a

motion for a new tri al . United States v. WI kerson, 251 F.3d 273

(1%" Cir. 2001).
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Furthermore, in nmaking a determ nation whether to grant a
new trial, the Court need not view the evidence in the |ight nost
favorable to the governnent, but may instead wei gh the evidence
and evaluate for itself the credibility of the witnesses. Uiited
States v. Luna, 265 F.3d 649, 651-652 (8" Gr. 2001). The Court
finds that the governnent’s w tnesses were credible. They
testified from personal know edge concerning Defendant’s crim nal
conduct. The governnent’s wi tnesses were never inpeached during
the trial. Inportant aspects of their testinony were never
contradi cted. Lastly, there was an aval anche of corroboration
anong the testinony of the governnment’s w tnesses.

The Court finds that the placing of the merchandise in
full view of the jurors for a short tinme period caused no
prejudice to Defendant. The rationale is that the same itens of
mer chandi se were all subsequently admtted in evidence and were
available to the jurors for their inspection during their
del i berati on. Consequently, any adverse inpact the prosecutor’s
conduct created by having the evidence inadvertently and

prematurely viewed by the jurors was negligible.
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When considering a notion for a newtrial, an appellate
court has held that a district court may grant a newtrial in a
crimnal prosecution only if the evidence wei ghs heavily enough
against the verdict that a mscarriage of justice my have

occurred. Ortega v. United States, 270 F.3d 540, 547 (8" Cir.

2001). The contrary exists in this case; the evidence in support
of the verdict is substantial and conpelling. Considering the
totality and weight of the Governnent’s evidence, t he
unassai |l abl e conclusion is that the absence of the prosecutor’s
error would not have altered the outconme of the case or the
jurors’ verdict. Admttedly, had sone or all or one of the itens
of nmerchandi se not been admtted in evidence, Defendant’s notion
may have warranted consideration. That issue, however, is not
before the Court. Conversely, because all of the itenms of
mer chandi se were eventually admtted in evidence, Defendant’s
notion is nonneritorious.
On a secondary note, the Court finds that defense counsel

from his vantage point in the courtroom saw the merchandi se
when the trial resuned. He remained silent rather than

i medi ately registering an objection to the presence of the
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merchandise in full view of the jurors. Undeni ably, defense
counsel was duty bound to nmake a tinmely and i nmedi ate obj ecti on.
Failing to timely object may have constituted a waiver by
Def endant to object to what occurred.

CONCLUSI ON

The Court holds that when jurors are allowed to view itens
of evidence before they are properly admtted in evidence, that
view ng of the evidence is harnmless error, if the sanme itens of
evi dence are subsequently and properly admtted in evidence.
Accordingly, Defendant’s notion for a mstrial, and in the
alternative, for a newtrial, is DENIED. An appropriate order
will follow

DATED: June 13, 2003

| VE ARLI NGTON SWAN
Judge of the Territorial Court
Of the Virgin |Islands

ATTEST:

DENI SE D. ABRAMSEN
CLERK OF THE COURT






