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MEMORANDUM OPINION

Before the Court is Respondent IN-USVI's (“Respondent”) Motion to Dismiss
Petitioner Save Long Bay Coadition Inc’s (“Petitioner”) petition for writ of review. The
Virgin Idands Board of Land Use Appeds (“BLA”), the &. Thomas Committee of the
Coagtd Zone Management Commisson (“CZMC”), add The West Indian Company, Ltd.,
(*“WICO”) have dl joined in Respondent’'s motion (all four hereinafter “Respondents’). At
ord argument, the Court granted the motion and advised that a written opinion would
follow. The Court hereby sets forth its reasons for granting the motion and dismissng the
petition.

l. PROCEDURAL BACKGROUND

After issuance of a deveopment permit by the CZMC, Respondent IN-USVI
planned to develop property in Long Bay, St. Thomas. Petitioner appeded to BLA the
decison by CZMC to ssue the permit. On August 5, 2003, BLA ruled that the permit was
vaid. BLA’s decison became find on August 12, 2003. V.l. Code Ann. tit. 12 § 914(d)
(deting that an action by the Board “shdl be find after four working days fallowing its

decison’). Theresfter, Petitioner had forty-five (45) days to file a petition for writ of
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review, making the filing deadline September 26, 2003. 12 V..C. 913(d). Peitioner
subsequently filed a petition for a writ of review to the Territorid Court on September 23,
2003. On September 29, 2003, the Court issued a writ, including in the order an accelerated
briefing and ord argument schedule. Respondent then filed a motion to dismiss the petition,
joined by BLA, CZMZ, and WICO. Pitioner filed an opposition, and Respondents replied.
All parties were heard in oral argument on the motion before the Court on October 10, 2003.
. DISCUSSION

Respondents  primary argument is that the petition for writ of review must be
dismissed because it was not accompanied by an atorney’s certificate as specified in Rule
15 of the Rules of the Territorid Court. (Regp't's Mot. to Dismiss a 4.) Respondents
contend that provison of the atorney’s certificate is jurisdictiona, and without it the Court
lacks subject matter jurisdiction over the matter. Respondents further argue that this flaw is
fatd and cannot be cured after the expiration of the forty-five (45) days dlowed for filing
the petition. (Id. a 6, 9.) Petitioner, in its oppogtion to the motion, counters (1) that by
sgning the petition, Petitioner’s attorney complied with Rule 11 of the Federd Rules of
Civil Procedure, which so closdly mirrors the certificate requirement of Rule 15 that the
latter rule is, in essence, fulfilled, (2) that procedurd rules should not be followed at the
expense of the interests of judice, and (3) that the certificate requirement in Rule 15 is not
juridictiona. (See Pet'r's Opp. to Mot. to Dismiss) Petitioner admits that the certificate
was not provided with the petition, lbut argues that the defect is curable, and in an effort to so
cure, now provides such certificate. (Pet.’s Opp. to Mot. to Dismiss a Ex. 1) In ther reply
memo, Respondents argue that Rule 11 of the Federd Rules of Civil Procedure does not

apply, that the law does not alow for excusing the defect in the petition, and that the issue of
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whether the certificate is jurisdictiond has been sdtled by case law in the Court, and the
principle of stare decisis requires following this precedent. (See Resp't’'s Reply to Pet'r's
Opp. to Mot. to Dimiss))

A. Whether Rule 11 of the Federal Rules of Civil Procedure Applies

Petitioner contends that in Sgning the petition in accordance with Rule 11 of the
Federd Rules of Civil Procedure, the petition was in compliance with the spirit, if not the
letter, of Rule 15 of the Rules of the Teritorid Court because the purpose of both rules is
the same. Rule 11 of the Federd Rules of Civil Procedure provides in pertinent part tha
every pleading, written motion, or other paper must be signed by an attorney of record, and
that by dgning, the atorney represents that the filing (1) is not being presented for any
improper purpose, including delay, (2) that the clams, defenses or other legd contentions
are waranted by existing lawv and not frivolous, (3) tha there is sufficient evidentiary
support for the clams, and (4) that denids of factua contentions are warranted on the
evidence. FeD. R. Qv. P. 11(a) & (b). Peitioner therefore avers tha in sgning the petition,
it complied through Rule 11 with the purpose of Rule 15, which is to ensure that a petition
for writ of review is legdly sound, and not designed to smply prolong the process of
accepting a decison to which a petitioner is opposed. However, Peitioner’s argument is
flawed because Rule 11 is not applicative to the present action.

Rule 7 of the Rules of the Territorid Court governs stuations where loca court rules
differ from the Didrict Court and Federal Rules. It dates “The practice and procedure in
the Territorid Court shal be governed by the Rules of the Teritorid Court and, to the
extent not inconsgtent therewith, by the Rules of the Didrict Court, the Federa Rules of

Civil Procedure, the Federd Rules of Crimind Procedure and the Fedad Rules of
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Evidence” TERR. CT. R. 7. Rule 11 of the Federal Rules of Civil Procedure is therefore not
the contralling rule for filing petitions for writs of review in Teritorid Court because a
secific rule exigs dating the precise requirements for writs of review, and Rule 11 is
inconagtent with that rule. Petitioner is correct in assarting that broadly spesking, Rule 11
exigs to prevent frivolous filings tha ae not legdly judified, and that Rule 15 dso
functions to prevent writs from issung where they are not warranted under law. However,
Rule 7 dictates that these broad pardlds are not the foca point in deciding which rule
controls; the proper inquiry is whether there are any incons stencies between the two.

The only dement in Rule 15 not encompassed by the requirements of Rule 11 is the
requirement that the attorney declare that the contested decison was made in error.  This
difference, though, is sufficient to make Rule 11 incongstent with the Teritorid Court rule.
The law is clear that the Federal Rules of Civil Procedure control only where there is no
locad rule to the contrary. Investigations Unlimited v. All American Holding Corp., 16 V.I.
524, 525 (Tear. Ct. St T. & St. J. 1979), See also Kansas Packing v. Lavilla, 39 V.I1. 71, 73-
4 (Tear. Ct. S T. & S J 1998). In this case there is a loca rule to the contrary, and Rule
11 is not a issue. Peitioner's argument that it fulfilled the requirements imposed by Rule
15 by dgning the petition and invoking Rule 11 therefore fals. Rule 15 requires that the
atorney sgn the petition, with dl the atendant consequences, and, in addition, file the
catificate.  Merdy dgning the petition clearly does not suffice to saisfy the rule.  The
atorney’s certificate is required only when an atorney sgns the petition. Thus what Rule
15 requires in this ingtance is a petition sSgned by an atorney and a separate attorney’s

certificate. The signed petition done does not fulfill the requirement.
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In addition, Petitioner argued that it complied indirectly with the Rule 15
requirement of dating the contested decison was in eror by submitting a brief liging
numerous reasons why the decison by the BLA should be overturned. The Court notes that
if it were true that a petitioner need not follow the Court rules directly, there would be little
reeson for the rules to exit. Furthermore, even if this argument were persuasve, the
petition gill did not comport with the other two requirements of Rule 15 given that
Petitioner’s Rule 11 Fed. R. Civ. P. argument is invdid. Simply sated, the requirements of
Territoria Court Rule 15 must be complied with regardiess of any other Didrict Court or
Federad Rule.

B. Whether the Court Has Discretion in Interpreting its Rules

Petitioner avers that courts have latitude to relax their own procedurd rules and that
those rules should not be followed where the interests of judice dictate otherwise
Respondent counters that Petitioner cannot be alowed to cure the filing defect because the
Third Circuit Court of Appeds has hdd that non-compliance with locd rules specifying
filing procedures warrants dismissal. Smith v. Oelenschlager, 845 F.2d 1182 (3d Cir. 1988).

At issue in Smith was a loca rule requiring that requests for trid transcripts be made in
writing to the Court Reporter Coordinator. 1d. The Smith court held: “It was hardly an
abuse of discretion for the didtrict court to have gpplied the terms of a vdid locd rule, even
to an innocent paty whose counsd made an honest misake. Any other holding would
undermine the power of the digtrict courts to enforce their own loca rules” Id. at 1185.
Respondent dtates that the ruling in Smith requires dismissd of the petition in the ingtant
case. The Court does not agree. The dissent in Smith drongly criticized the mgority

decison as an “devation of form over subgance’. Id. a 1186 (Mansmann, J. dissenting).
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The Court believes that dissenting postion has now become law in this Circuit with a
subsequent Third Circuit decision, United States v. Eleven Vehicles, 200 F.3d 203 (3d Cir.
2000). Citing the dissent in Smith, the Eleven Vehicles court addressed a court’s discretion
to deviate from its own loca rules when not doing so would thwart the interests of justice.

Id. at 214. The court stated: “We therefore hold that a digtrict court can depart from the
drictures of its own loca procedura rules where (1) it has a sound rationde for doing so,

and (2) s0 doing does not unfairly prgjudice a party who has relied on the locd rule to his
detriment.” Id. at 215.

Respondent’s argument that the court has no leeway to dlow for flexibility in applying
procedurd rules is thus without merit. The Court may relax a rule; the question is whether
such relaxation is warranted in this case. To address that question, the Court must decide
whether the atorney certificate is merdly a procedurd requirement, or whether it is a
juridictiond one. In this case, even if the Court were to determine that the atorney’s
certificate is a procedurd requirement, Petitioner has offered neither any excuse for not
following it, nor any judtification for the Court to invoke a discretionary waiver of the rules.
As a reault, the Court would have no sound rationa for waving the Rule 15 requiremerts.
The Rules exig because they are meant to be followed, and they would mean absolutely
nothing if the Court arbitrarily dispensed with their requirements. Under the facts of this
case, the Court would not exercise its discretion in this case even if the locd rule were
determined to be merely procedurd. The question remains, though, whether the Court has
juridiction over the matter, absent the attorney’s certificate, to even reach such a

procedurd question .
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C. Whether the Attorney Certificateis Jurisdictional
Following exhaustion of adminidrative appeds, Title 12, Section 913(d) of the
Virgin Idands Code dlows for filing a writ of review to contest the granting or denid of a
coasta zone development permit:
Judicial review—Writ of review. Pursuant to Title 5, chapter 97 and Appendix V,
Rules 10 and 11 of this Code, a petition for writ or [sc] review may be filed in the
Didtrict court of the United States Virgin Idands in the case of any person aggrieved
by the granting or denid of an gpplication for a coasta zone permit, including a
permit or lease for the development or occupancy of the trust lands or other
submerged or filled lands, or the issuance of a cease and desist order, within forty-
five days after such decison or order has become find provided tha such
adminidrative remedies as are provided by this chapter have been exhausted. 12
V.1.C. §413(d).
The dtatute requires that any such writ comport with the requirements of Title 5, Chapter 97
of the Code, which includes the sections governing writs of review generdly. 5 V.I.C. §8
1421-23. The datute aso requires compliance with any relevant Court rules in order for a
writ to issue. 12 V.I.C. § 913(d). As the higtorica notes to the statute emphasize, “[t]he
reference to Appendix V, Rules 10 and 11, in subsec. (d) is obsolete. 5 V.I.C. Appendix
was replaced in 1992 with Virgin Idands Court Rules Annotated.” Id. a historical note 2.
The relevant sections on writs of review therefore require gpplication of Rule 15 of the
Rules of the Territorid Court, the rule governing writs of review and the successor to 5
V.I.C. App. V., R. 11(a). Rule 15 thereby becomes an integra, mandatory requirement for
perfecting judicid review of decisons of the BLA. Rule 15 daes in pertinent pat as
follows
A writ of review may be granted by the Court upon the petition of any person

aggrieved by the decison or determination of an officer, board, commisson,
authority, or tribuna. Such petition shall be filed within 30 days &fter the date of the
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decison or determination complaned of and shall recite such decison or

determination and set forth the errors dleged to have been committed therein. The

petition shall be signed by the petitioner or his attorney, and shall be accompanied
by the certificate of the attorney that he has examined the process or proceeding and
the decision or determination therein sought to be reviewed, that the same isin his

opinion erroneous and that the petition is not filed for delay. Terr. Ct. R. 15(a)

(emphasis added).

Respondents argue that this certificate requirement is jurisdictiond, citing a recent
case from the Territorid Court. In Tip-Top Construction v. Government of the Virgin
Idands, 41 V.I. 72 (Terr. Ct. St. T & St J 1999), the Court addressed a petition for writ of
review contesting a decision by the Department of Property and Procurement! The Court
held that “...the petition was not accompanied by the requisite certificate of the attorney.
Because the petition is defective, this Court is divested of jurisdiction to act on the
goplication.” Tip-Top a 76. Petitioner avers that the case was wrongly decided, that no
reasoning was given for the concluson, and that generdly rules of civil procedure do not
create or withhold jurisdiction.

Petitioner’s argument would be more persuasve if the ruling in Tip-Top exiged in
isolation, but it does not. Nearly 30 years ago, the District Court addressed the same issue,
reeching the same concluson. Smmon v. Christian, 12 V.I. 307 (D.V.l. 1975). Smmon
involved review of a decison by the Government Employees Service Commisson. In that

case, the writ of review was required to comport with the predecessor to Rule 15, Rule

11(a).> The Simmon Court held that the petition was not in compliance with the rule because

1 Unlike the instant case, there is no administrative apped from decisions of the Department
of Procurement and Property. Tip-Top at 78.

2 Rule 11(a) contained the same provisions as Rule 15 does. As the Court noted in Smmon,
“Rule 11(a) dso provides for the petition to be accompanied by a cetificate from an
atorney attesting to the fact that he has examined the process or proceeding sought to be
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it was not timdy filed and it was not accompanied by an atorney’s cetificate. Id. at 309.
The Court wrote:

“Rule 11 is not a complicated rule. It is written smply and in language that even a

layman can undersand. The checkli of requirements is neither complicated nor

lengthy. And the prerequistes to filing a petition are nether difficult nor vague.

Under these circumstances | find that subgtantid noncompliance with its terms bars

petitioner from maintaining a § 1421 proceeding.” Simmon at 309-310.

The Court thus has a long higory of requiring that a writ of review be filed in accordance
with the requirements of the governing locd rule, and that absent a certificate of the
atorney, a prerequisite to filing a petition, the Court lacks jurisdiction over the meatter. The
Court cannot simply ignore this precedent, as Petitioner suggests. The Smmon Court at the
time served as the gppellate court for the decisons of this Court and its decisons were thus
binding on this Court. The Tip-Top Court was not required to provide a lengthy explanation
of its concluson, and the fact that none is present does not diminish the holding. Based on
the plain language of Rule 15, that Court made the entirdy logica concluson that apetition
for writ of review must have an accompanying cetificate or it is fataly defective. Indeed,
Tip-Top hdd tha thisisthe case even where apetition istimely filed. Tip-Top at 75.

At ora argument, Petitioner argued that Simmon was not contralling, and the weight
of Tip-Top thus undermined, because the only comment specificaly regarding jurisdiction in
Smmon was the reference to the vdidity of the 8 1421 proceeding. In other words,
Petitioner maintained that because Smmon did not specificdly date that lack of a certificate

deprived the Court of jurisdiction, it does not stand for that propostion. The Court does not

agree. The lack of certificate was precisdy one of the two eements at issue in the case, 0

reviewed, that he has determined that it is indeed erroneous, and that he is not filing this
petition merdly for purposes of delay.” Simmon at 309.
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when the court held that te § 1421 proceeding was invalid absent the necessary items under
the rule, it was saying that it was invaid for lack, in part, of the cetificate. Furthermore, the
decison that the flawed petition was a procedural bar implicated subject matter jurisdiction
even if it did not directly state as much, because the result of the flaw was that the Court
would not hear the case. Even if this were not true, the holding in Tip-Top states
unequivocaly that lack of a certificate deprives the court of subject matter jurisdiction, and
this Court sees no reason to deviate from that holding. Tip-Top at 76.

At ord agument, Petitioner additionaly argued that Smmon was not controlling
because it was superceded by In the Matter of Disciplinary Proceedings against Ivan
Hodge, 16 V.I. 548 (Terr. Ct. St. T. & St J. 1979). The Court in In re Hodge held that a
petition for writ of review need not be dismissed if defects contained therein could be cured.
In re Hodge a 554. Among the listed curable defects in In re Hodge was the lack of an
attorney’s certificate.  Id. Petitioner in the ingtant case argued that as the more recent case,
Hodge should be given greaster weight than Smmon. However, the Court notes that the Tip-
Top Court cited to In re Hodge, dbeit for the issue of timdiness of filings, and was therefore
aware of its holding. Tip-Top a 75. Nevertheless, the Tip-Top Court concluded that lack of
an atorney’s certificate in compliance with Rule 15 divested the Court of authority to accept
the petition. Tip-Top a 76. In fact, the portion of In re Hodge on which the Petitioner
wishes to rely cites to another, unpublished, case, which argues contrary to Petitioner's
postion. In re Hodge a 554 (citing Emmanual v. Haizip, Civil No. 74/252 (D.V.l. Div. St
T. & St J, June 12, 1974)). Emmanual may be viewed as a legd forbear to al the cases
addressng properly filed writs of review, and it specificdly dates “It may wel be that in

the past writs of review have been issued as a matter of course without regard to the
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aufficiency of the petition. If S0, continuance of this practice is undesrable” Emmanual at
1. Emmanual is therefore further support that Tip-Top is the most recent of a series of cases
determining that the requirements of Rule 15 are so important, the Court does not have
jurisdiction over writs of review if they are not met® In particular, Rule 15 requires that the
petition sgned by an atorney must be accompanied by an attorney’s certificate. The
absence of the cetificate renders the petition incomplete and fataly defective, precluding

consideration by the Court.

[11.  CONCLUSION

The Court holds that where a petition for writ of review signed by an attorney is not
accompanied by an attorney’s certificate in compliance with Territorid Court Rule 15, the
Court lacks subject matter jurisdiction over the petition. Any other decison would render
irrdlevant the Court Rules and ignore both statutory requirements and case law precedent, a
result that is anathema to the Court. The petition in this case did not contain an atorney’s
certificate despite the fact that this requirement is clearly dated in the governing rule. The
Court notes that even a passing glance a the annotations accompanying the Court Rules,
reveds that the firg liged annotation cites the Tip-Top case and its holding tha the
cetificate is jurisdictional.  Petitioner’s filing was therefore defective to a degree depriving

the Court of ability to exercise jurisdiction. The petition for writ of review is dismissed and

3 Such procedura requirements are more akin to the requirements of the Tort Clams Act, 33
V.I.C. § 3401 et seg., and the Medica Malpractice Act, 27 V.1.C. § 166, than to the Federa
Rules of Civil Procedure requirements cited by Petitioner in support of its argument that
rues must not dways be rigidly applied. Falure to follow the procedures of the former
deprives the Court of jurisdiction. See Samuel v. Gov't. of V.1., 44 V.l. 201, 208 (Ter. Ct.
St. C. 2002), See also Abdallah v. Callender, 1 F.3d 141, 144 (3d Cir. 1993), Saludesv.
Ramos, 744 F.2d 992, 996 (3d Cir. 1984.)
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the Court’s previoudy issued writ is vacated as provided in the Court’'s order of October 10,

2003.

DATED:
RHYSS. HODGE
Judge of the Territorid Court of the
Virgin Idands

ATTEST:

DENISE D. ABRAMSEN
Clerk of the Court



