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| _CPI NI ON OF THE CClJEi

PER CURI AM

This matter is before the Court on an appeal by the co-

executors of the Estate of I|snerelda Hodge from an interlocutory
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order entered Decenber 30, 1997 by the Territorial Court
declaring inter alia that the joint bank account at issue is a

non- pr obat e

asset that can neither be dem sed, bequeathed, nor altered by a
wi |l because the account carries rights o survivorship and
passes title automatically to the nanmed surviving account
hol der. For reasons that follow the appeal shall be dism ssed.

I . FACTS AND PROCEDURAL HI STORY

On Novenber 1, 1996, Isnerelda Hodge died testate. On
February 7, 1997, a petition for probate and issuance of letters
testamentary was filed in the probate division of the
Territorial Court.

The petition listed the follow ng assets as belonging to the

est at e:
1. REAL PROPERTY ESTI MATED VALUE SHARE
Pl ot No. 2,

Est at e Par adi se
Fr ederi kst ed,
St. Croix $141, 426. 65 100% i nt er est

Pl ot No. 17,

Est at e Par adi se

Frederi kst ed,

St. Croix $ 84, 556. 65 100% i nt er est

Pl ot No. 18,

Est at e Par adi se

Frederi kst ed,

St. Croix $ 3,114.00 100% i nt er est
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Total Real Estate Value $229, 097. 30

2. PERSONAL PROPERTY ESTI MATED VALUE LOCATI ON
a)Certificate of $ 40, 000. 00 V.1. Community
Deposi t Bank, St. Croix

b) Savi ngs Account
No. 727-010941-1
| smerel da Hodge or Chase Manhatt an
Gertrude C. Hodge $ 48, 224.10 Bank, St.
Cr oi X

c) Savi ngs Account
No. 726-0-08864-1
| smer al da Hodge Chase Manhatt an
and Al fredo Hodge $ 57,832.23 Bank, St. Croix

(d) Checki ng Account
No. 724-1-051163

| smer el da Hodge or Chase Manhatt an
Al fredo Hodge $ 3,800.00 Bank, St. Croix
(e) M scel | aneous Pl ot No. 2
Furniture and Est ate Paradi se
Jewel ry $ 10, 000. 00 St. Croix

Total Personal Property $159, 856. 33

Attached to the petition were executed waivers and consent
forms fromthe heirs of the decedent. However, absent fromthe
petition was any consent and waiver from the decedent’s
daughter, Gertrude A. Hodge ("Ms. Hodge"). As a result of her

refusal to execute the docunents, a citation was issued for M.
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Hodge to appear on April 1, 1997. The citation required Ms.
Hodge to show cause why the docunents purporting to be the Last
WIl and Testanment with codicils annexed thereto should not be
admtted to probate and why letters testanentary should not be

granted to Al fred Hodge and Li na Hodge- Martin.

At the April 1, 1997 show cause hearing, GCertrude Hodge
appeared pro se and objected to: (1) her nanme being renoved as a
co- executor because she was nanmed by the decedent as an
executrix in the will; and (2) the listing of the balance in
Joi nt Savi ngs
Account No. 727-010941-1 at Chase Manhattan Bank, bearing her
name and the decedent’s name, as an asset of the estate.

As a result of the objections, the Court continued the show
cause hearing for "at |east another 30 days" in order to afford
Ms. Hodge an opportunity to secure counsel and to file fornal
objections. M. Hodge neither secured counsel nor filed formal
obj ecti ons.

Having filed no formal objection, the Court on June 17, 1997
adm tted the decedent's will to probate and letters testanmentary
were issued to Alfredo Hodge and Li ma Hodge as co-executors of
the estate. After assuming their positions, the co-executors

received information that the proceeds of the Chase Manhattan
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Bank Joint Savings Account No. 727-1-010941-1, consisting of
$48, 224. 10 had been wi thdrawn by means of wire transfer to Ms.
Hodge's account in Virginia as early as March 31, 1997 and that
account was thereafter closed on April 15, 1997. In response to
this disclosure, the co-executors, on behalf of the estate,
nmnoved for a hearing in order for Gertrude Hodge to appear and
show cause why she should not be held in contenpt of the Court’s

order, dated April 1, 1997,

requesting her to: (1) secure |egal counsel; and (2) file her
formal objection(s) in witing.

On July 14, 1997, the estate’s notion to issue an order for
Ms. Gertrude Hodge to show cause was granted and the matter was
schedul ed for hearing on Septenber 10, 1997. M. Certrude Hodge
failed to appear at the September 10, 1998 hearing.?

By Order, dated Decenber 30, 1997, the Court held that: (1)
noti ce of the Septenber 10, 1997 hearing was not properly served
on Ms. Certrude Hodge; and (2) the account at issue was a non-
probate asset which could neither be devised, bequeathed, nor
altered by will or other testamentary instrunent. Thus, the

out st andi ng order to show cause was di sm ssed.

'I'n November, 1997 the Estate instituted Hodge v. Hodge, docketed at Civil No.
614/ 1997, in order to recover the funds Ms. Hodge withdrew fromthe account
whil e the probate action was pending.
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In response to the Court's ruling the estate moved to
partially vacate the Decenmber 30, 1997 Order.

By Order, dated February 10, 1998, the Court denied the
estate's nmotion and reaffirmed its Decenber 30, 1997 ruling
that: “[s]ince the bank account in question is a non-probate
asset, and is a jointly held account wth rights of
survivorship, Ms. Hodge, as joint account holder, is entitled to
t he account's bal ance upon decedent's death, and does not have

to account for such proceeds to the estate.”

By notion, dated February 20, 1998, counsel for the estate
argued that the Court erred in its determ nation that the joint

account was a non-probate asset and requested that the question

be

certified for appeal. The Court granted petitioner's notion
t hat

sane day by certifying the motion for appeal. However,

petitioner failed to file a petition for perm ssion to appea
with this Court within the 10 days as required by 28 U S.C
section 1292(b) and Rule 5(a) of the Federal Rules of Appellate
Procedure.

I'1. DI SCUSSI ON

The threshold question presented on appeal is whether this
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Court has appellate jurisdiction over the Territorial Court’s
ruling that the joint bank account was a non-probate asset. For
the follow ng reasons, this appeal shall be dism ssed for |ack
of jurisdiction.

The Appellate Division of the District Court does
not have Jurisdiction.

The District Court was initially vested with appellate
jurisdiction over Territorial Court judgnents and orders by

virtue of the Revised Organic Act as codified in 48 U S C

1613a(a) which states:

Prior to the establishnment of the appellate court
aut horized by section 1611(a) of this title, the
District Court of the Virgin Islands shall have
such appellate jurisdiction over the courts of the
Virgin Islands established by Ilocal |aw

Provi ded, That the |egislature may not preclude the
revi ew of any judgnent or order which involves the
Constitution, treaties, or laws of the United
States, including

this chapter, or any authority exercised thereunder
by an officer or agency of the Governnment of the
United States, or the conformty of any | aw enacted
by the legislature of the Virgin Islands or any
order or regulation issued or action taken by the
executive branch of the Government of the Virgin
| slands with the Constitution, treaties, or |aws of
the United States, including this chapter, or any
authority exercised thereunder by an officer or
agency of the United States.

Congressional approval for this appellate schenme was
i kew se adopted by the local legislature as codified in section
33 of title 4 of the Virgin Islands Code, which states, in part,

that: “The district court has appellate jurisdiction to review
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the judgnments and orders of the territorial court in all civil
cases. ”

Both the District Court of the Virgin Islands and the Court
of Appeals for the Third Circuit have interpreted section 33's
reference to “judgnents and orders” as neaning “final judgnments

and final orders” in an ongoing effort to mrror the federa
system CGovernnent of the Virgin Islands v. dedongh, 28 V.I. 153
(D.V.I. 1993); In re Sylvie Alison, 837 F.2d 619 (3d Cr. 1988).
In the case under consideration, appellants seek revi ew of
the Territorial Court’s Interlocutory Orders of Decenber 30, 1997
and February 10, 1998. In those orders, the Territorial Court
ruled that the joint bank account (No. 727-01941-1) in the nane
of Isnmerelda Hodge, the decedent, and Gertrude C. Hodge, her
daughter, was a non-probate asset due to the right of
survivorship inherent in the joint bank account. Therefore, the
Court found that Ms. Hodge, as a matter of law, was entitled to

t he proceeds thereof.

The interlocutory appeal from the Orders of Decenber 30,
1997 and February 10, 1998 was brought before this Court for
review “pursuant to 28 U.S.C. 1292(b), F.R A P. 5, Fed.R Civ.P.
12(6), 3 Cir. LAR and Title 3 (sic) V.1.C. § 33, as amended.”
(Appellant’s Br. at iv.)

At the tinme this appeal was filed, the applicable rule for
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appealing an interlocutory order of the Territorial Court was
pursuant to 28 U.S.C. section 1292(b), the Federal Rules,? and
Rule 76.1 of the Local Rules of Civil Procedure.

Rule 76.1 of the Local Rules of Civil Procedure provides, in
pertinent part, that “[a]n appeal to the District Court may be
had on any basis under which an appeal could be had from the
District Court to the Court of Appeals for the Third Circuit.”

Rule 5(a) of the Federal Rules of Appellate Procedure
provides that the party seeking to appeal nust file a petition
for permssion to appeal “within the time specified by the
statute or rule authorizing the appeal.” Fen. R App. P. 5(a)(1)-
(2).

Perm ssion for review of interlocutory orders pursuant to 28
U.S.C. section 1292(b) is required as foll ows:

When a district judge, in making in a civil
action an order not otherw se appeal able
under this section, shall be of the opinion
that such order involves a <controlling
gquestion of law as to which there s

substantial ground for difference of opinion
and that an

i medi ate appeal from the order may
mat erially advance the ultinmate term nation
of the Ilitigation, he shall so state in
writing in such order. The Court of Appeals
whi ch woul d

have jurisdiction of an appeal of such
action may thereupon, in its discretion,

2Effective Novenber 1, 1998, the Virgin Islands Rules for Appellate Procedure were
promul gated to govern procedure in appeals to the Appellate Division of the District
Court of the Virgin Islands fromthe Territorial Court of the Virgin Islands.
Currently, the applicable ruleis V.1. R App. P. 6(a).
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permt an appeal to be taken from such

order, if application is made to it within

ten days after the entry of the order.
28 U.S.C. 8 1292(b) (enphasis added). The statute requires that
the petition be filed within ten days after the district court’s
order certifying the case of a section 1292(b) appeal. 16A
CHARLES ALAN WRI GHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE § 3951
(1999).

Al t hough counsel for appellants received certification from
the Territorial Court, as required under the rule, petition for
perm ssion to appeal, as required under 28 U S.C. section
1292(b) and Rule 5(a), was not filed within 10 days of the order
as required. Wth regard to section 1292(b), as is the genera
rule about tinme limts for appeals, the ten (10) day filing
period is jurisdictional. WRIGHT & MLLER at 276. This failure
to apply to the Court of Appeals for perm ssion to appeal a

certified question within 10 days of entry of the order divests

the Court of Appeals of jurisdiction. | nmat es at Al |l egheny
County Jail v. Wecht, 873 F.2d 55 (3d Cir. 1989); Spinetti v.
Atlantic Richfield Co., 552 F.2d 927 (Tenp. Enmer. Ct. App.

1976). Appellant never sought perm ssion to appeal within 10
days of the Order. Accordingly, this Court need not address the

nmerits of this appeal because it is
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di sm ssed for lack of jurisdiction.

I11. CONCLUSI ON

An interlocutory order may only be appeal ed pursuant to 28
U.S.C. section 1292(b) and Rule 5(a) of the Federal Rules of
Appel l ate Procedure if the trial court certifies the question

for appeal and the appellant seeks perm ssion fromthe appellate

court to appeal within ten (10) days. The appellant failed to

seek the prescribed perm ssion. Ergo, the appeal nust be
di sm ssed for lack of jurisdiction.

DATED this ___ day of FEBRUARY, 2003.

ATTEST:

W LFREDO F. MORALES

Clerk of the Court

By:

Deputy Cl erk



