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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

RIAVELETTE GERARD, )
Plaintiff, ) CASE NO. 3:24-cv-00058

V. )

)

HYANNIS AIR SERVICES, INC., d/b/a )

CAPE AIR, )

Defendant. )

ORDER

Before the Court is Plaintiff Riavelette Gerard’s (“Plaintiff”’) motion [ECF 101] to compel
and Defendant Hyannis Air Services, Inc.’s (“Defendant”) opposition [ECF 102] to same. At the
direction of the Court, no reply brief has been filed. For the reasons to follow, the Court shall grant
the motion.

I. FACTUAL BACKGROUND / ARGUMENT

In her complaint, Plaintiff alleges to have sustained injury on June 14, 2024, as she was
attempting to deplane a Cape Air flight following its arrival on St. Thomas. [ECF 1-1] 49 4, 12,
16. According to Plaintiff, upon boarding the flight while in St. Croix, Defendant prevented her
from bringing her cane in the cabin of the airplane, requiring instead that it be placed in a stowage
compartment located in the wing of the airplane. Id. § 10; see also [ECF 101] at 3—4.! After landing
in St. Thomas, Plaintiff alleges that she first attempted to deplane without the assistance of her
cane. [ECF 101] at 3—4. She aborted this attempt, however, after her right knee / side purportedly
felt “shaky and weak,” resulting in her requesting Defendant’s attendant on the tarmac to return

her cane prior to her second attempt to deplane. /d.; see also [ECF 1-1] 9] 11. Plaintiff alleges this

! Specific reference is made to Plaintiff’s amended response to Defendant’s interrogatory No. 5, wherein Defendant
requested Plaintiff to set forth with specificity her version of how the incident occurred. See [ECF 101] at 3—4.
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attendant refused. /d.; see also [ECF 1-1] 9 9. Plaintiff’s husband purportedly attempted to return
to the plane to assist Plaintiff in deplaning, but the same attendant would not allow him to do so.
Id. Plaintiff then attempted a second time to deplane unassisted, wherein she claims to have fallen.
ld.

The present motion seeks to compel supplemental responses to two separate written
discovery requests, wherein Plaintiff seeks the identities and contact information of those
individuals who were passengers aboard the flight in question. [ECF 101] at 1-3. According to
Plaintiff, the flight at issue was Cape Air Flight 9K8571, with there having been nine passengers
aboard said flight. /d. at 1. Of these passengers, three consisted of Plaintiff, her husband, and her
daughter. Id. As such, Plaintiff only seeks the identities and contact information of the remaining
six passengers. /d. The discovery requests at issue are Plaintiff’s interrogatory No. 5 and
production request No. 1, which are as follows:

Interrogatory No. 5: Please identify (by name, address, and job
title) all your employees and/or agents who witnessed the subject
incident and/or have knowledge of the incident, including any
supervisory or managerial employees who were on duty when the
incident occurred, any persons who were assisting Plaintiffs, or

passengers who were onboard the plane and have knowledge of the
occurrence, and please describe in detail what each person observed.

Production Request No. 1: Please produce a copy of the passenger
list, crew list, list of ground handlers who assisted with the loading
and unloading of luggage and passengers in St. Croix and St.
Thomas and manifest for the subject flight.

[ECF 101] at 2-3. In responding to these requests, Defendant has objected to and refused to provide
any information or documentation that would divulge the personally identifiable information
(“PII) of the other passengers aboard the flight. /d. In doing so, Defendant has further advised

that none of these other passengers had reported an incident involving Plaintiff. /d.
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In her motion, Plaintiff asks the Court to take judicial notice of Defendant’s embarkation
and debarkation process. [ECF 101] at 7-8. Specifically, Plaintiff requests the following judicial
notice be taken:

... that, typically, passengers deboard and wait on the tarmac until

the small planeload of passengers are escorted together to the

terminal. A similar process occurs when Cape Air passengers are

loaded on an outgoing flight to either St. Croix or St. Thomas.
1d. Plaintiff contends that were such judicial notice taken, it would not be unreasonable to believe
that one or more of the passengers aboard Plaintiff’s flight may have witnessed the purported
incident, the events leading up to and/or following said incident, and/or any interactions Plaintiff
and/or her family may have had with Defendant’s crew. Id. at 8. In support of this likelihood,
Plaintiff further states that at least one passenger was still on the plane at the time she fell, with
this passenger having observed the incident. /d. at 8. She also anticipates that deposition testimony
will further reveal that one or more of these unidentified passengers inquired from Plaintiff as to
whether she was injured following the incident. /d. at 9.

Finally, Plaintiff recognizes the privacy rights passengers of airlines possess. [ECF 101] at
7. She contends that such privacy rights are to be balanced with a parties’ discovery rights in a
civil litigation, noting that courts frequently permit such disclosures subject to protective orders.
Id. at 5-7. In this instance, Plaintiff notes the limited number of passengers—six—for whom she
seeks PII, the likelihood that one or more of these individuals possesses information pertinent to
her claims, and the fact that she has no other means to obtain this evidence. Id. at 7, 9. She further
points to the parties’ stipulated confidentiality agreement and agreed protective order [ECF 22],

which was approved by the Court on February 25, 2026, as being the means to assure that the PII

of these individuals is not disseminated outside of this litigation. /d. at 10—11.
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Defendant argues that federal law—specifically 14 C.F.R. § 243.9(c) and (d)—prohibits
airline carriers from releasing passenger contact information. [ECF 102] at 2. Even assuming such
disclosures were permitted by federal regulation, Defendant further states that it has a strict privacy
policy that prohibits the disclosure of PII of its passengers under most circumstances. Id.
According to Defendant, this policy provides that:

Cape Air may be required to disclose your Personal Data if required

to do so by law or in response to valid requests by public authorities

(e.g. a court or a government agency).
The policy also provides that Defendant may otherwise disclose PII should it have a good faith
belief that such action is necessary to comply with a legal obligation. In this instance, Defendant
does not believe that such circumstances exist. /d. at 2-3. Defendant further voices concern that
disclosure could expose it to additional litigation from that of the non-party passengers who were
aboard the flight in question. /d.

Despite the above, Defendant does recognize that federal courts have on occasion permitted
disclosure of non-party airplane passenger PII in civil litigations. Defendant maintains, however,
that such disclosures often still require (1) a sufficient showing of necessity; (2) a limitation of the
scope; and (3) production subject to a protective order. [ECF 102] at 3. To this end, Defendant
contends that Plaintiff has not shown a sufficient necessity, with Plaintiff relying upon conclusory
and contradictory assertions that one or more of the passengers may have witnessed the incident.
Id. at 4. In support of this contention, Defendant points to Plaintiff’s sworn interrogatory answers,
wherein Plaintiff states that all passengers had disembarked in St. Thomas prior to Plaintiff and
thus, the person remaining on the aircraft at the time of the incident could not have been a fellow

passenger (i.e., presumably crew). Id. at 4-5.
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II. LEGAL STANDARDS

A. Discovery Standard

Rule 26(b)(1) provides the general scope for discovery. See Democratic Nat’l Comm. v.
Republican Nat’l Comm., 2019 WL 117555, *2 (3d Cir. Jan. 7, 2019). That scope, however, is
prefaced by language giving district courts discretion to limit discovery. /d. Under the rule, parties
may:

. obtain discovery regarding any nonprivileged matter that is
relevant to any party's claim or defense and proportional to the needs
of the case, considering the importance of the issues at stake in the
action, the amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the importance of the
discovery in resolving the issues, and whether the burden or expense
of the proposed discovery outweighs its likely benefit. Information
within this scope of discovery need not be admissible in evidence to
be discoverable.
Fed.R.Civ.P. 26(b)(1). The rule’s relevancy standard is described as “undemanding,” with courts
employing a liberal and broad discovery-type standard which requires only the probability that the
desired information is relevant. Petro Indus. Sol., LLC v. Island Project & Operating Serv., LLC,
2023 WL 3864587, *2 (D.V.I. Jun. 7, 2023) (citing Crozer Chester Med. Ctr. V. Nat’l Lab. Rels.
Bd., 2023 WL 3018280, *2 (3d Cir. Apr. 20, 2023). While the scope of relevance in the discovery
process is far broader than that allowed for evidentiary purposes, it is not without its limits and
should not serve as a fishing expedition. /d.; see Ainger v. Great Am. Assurance Co., 2022 WL
3139079, *8 (D.V.I. Aug. 4, 2022). The party seeking to compel discovery bears the initial burden
of proving the relevance of the requested information. Prime Energy and Chem., LLC v. Tucker
Arensberg, P.C., 2022 WL 1642394, *4 (W.D. Pa. May 24, 2022). Upon satisfaction of the initial
burden, “the party resisting the discovery has the burden to establish the lack of relevance by

demonstrating that the requested discovery (1) does not come within the broad scope of relevance

as defined under Fed.R.Civ.P. 26(b)(1), or (2) is of such marginal relevance that the potential harm
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occasioned by discovery would outweigh the ordinary presumption in favor of broad disclosure.”
1d. (citing In re Urethane Antitrust Litig., 261 F.R.D. 570, 573 (D. Kan. 2009)).

Notwithstanding the relevancy standard, the court may limit discovery to ensure its scope
is proportional to the needs of the case, with the court considering, among other factors, “whether
the burden or expense of the proposed discovery outweighs its likely benefit.” Democratic Nat’l,
2019 WL 117555 at *2. Whether the court reasonably limited the scope of discovery is a fact-based
inquiry. “Because district courts have their eyes and ears on a case from start to finish, they are in
the best position to ‘reach[] a case-specific determination of the appropriate scope of discovery.’”
Matters of discovery are ultimately committed to the broad discretion of the district court, with a
court having abused its discretion only if its decision is arbitrary, fanciful, or clearly unreasonable.
1d.; see Petro, 2023 WL 3864587 at *2 (citing United States v. Washington, 869 F.3d 193, 220 (3d
Cir. 2017).

B. Judicial Notice

Under Rule 201 of the Federal Rules of Evidence, a court may judicially notice a fact that
is not subject to reasonable dispute because it:

(1) is generally known within the trial court's territorial
jurisdiction; or

(2) can be accurately and readily determined from sources
whose accuracy cannot reasonably be questioned.

Fed.R.Evid. 201(b). This rule further permits a court to take judicial notice on its own or if
requested of a party, the court must take such notice if the court is supplied with the necessary
information. /d. at 201(c). “A judicially noticed fact must either be generally known within the
jurisdiction of the trial court, or be capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be question.” Wilson v. Reilly, 163 Fed.Appx. 122, 125 (3d Cir.

2006) (citing Werner v. Werner, 267 F.3d 288, 295 (3d Cir.2001).
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C. Federal Regulation

“Passenger manifest information is governed by Part 243 of Title 14 of the Code of Federal
Regulations.” Nathaniel v. Am. Airlines, 2008 WL 5046848, *5 (D.V.I. Nov. 20, 2008). The federal
government requires airlines to collect certain information from its passengers on covered flight
segments in the event of an aviation disaster. /d. (citing 14 C.F.R. §§ 243.1 and 243.7). Such
information is to be kept confidential and in pertinent part, ... shall only be used by covered
airlines for notification of family members or listed contacts following an aviation disaster. The
information shall not be used for commercial or marketing purposes.” Id. (citing 14 C.F.R. §
243.9(d)). The regulations do not, however, create a special privilege beyond the protections
afforded by the rules of civil procedure for a passenger list. Dimitrova v. Deutsche Lufthansa
Aktiengesellschaft, Inc., 2026 WL 575169, *3 (W.D. Wash. Mar. 2, 2026).

“[Clourts have generally ordered the production of passenger identities when those
passengers ‘may have information about the events at issue in the complaint,” without requiring a
showing from the moving party as to why those passengers possess specific information that could
be relevant.” Dimitrova, 2026 WL 575169 at *2 (citing Wachuku v. JetBlue Airways Corp., 2021
WL 4497157, at *10 (C.D. Cal. Apr. 29, 2021) and Xuan Thi Phan v. JetBlue Airways Corp., 2017
WL 6622707, at *2 (E.D. Cal. Dec. 28, 2017)). Often times, such discovery is subject to a
confidentiality agreement. See Nathaniel, 2008 WL 5046848 at *6; see Funke v. JetBlue Airways
Corp., 349 FR.D. 470, 474-75 (E.D. NY June 15, 2025); and see Raub v. US Airways, Inc., 2017
WL 2633430, *1 (E.D. Pa. June 19, 2017).

I11. DISCUSSION

In its opposition, Defendant does not address Plaintiff’s request that the Court take judicial

notice of Defendant’s embarkation and debarkation process in the territory. Per Rule 201(b) of the

Federal Rules of Evidence, a court may take judicial notice of adjudicative facts, i.e., facts
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adjudicated to the point that the matter is “beyond reasonable controversy.” Benta v. Christie’s,
Inc., 2021 WL 2546453, *10 (D.V.1. June 21, 2021). This rule only permits consideration of facts
that are either matters of common knowledge or ““capable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be questioned.’” Id. (citing Carley v. Wheeled
Coach, 991 F.2d 1117, 1126 (3d Cir. 1993)). “Facts possessing these characteristics are entitled to
be considered by a judge without first being proved through the routine processes of introducing
evidence.” Gov't of the Virgin Islands v. Gereau, 523 F.2d 140, 147 (3d Cir. 1975). Common
knowledge, however, goes beyond that which the judge possesses personally.

There is a real but elusive line between the judge's [p]ersonal

knowledge as a private man and these matters of which he takes

judicial notice as a judge. The latter does not necessarily include the

former; as a judge, indeed, he may have to ignore what he knows as

a man, and contrariwise.

It is therefore plainly accepted that the judge is not to use from the

bench, under the guise of judicial knowledge, that which he knows

[o]nly as an individual observer outside of court. The former is in

truth ‘known’ to him merely in the fictional sense that it is known

and notorious to all men, and the dilemma is only the result of using

the term ‘knowledge’ in two senses. Where to draw the line between

knowledge by notoriety and knowledge by personal observation

may sometimes be difficult, but the principle is plain.
Gereau, 523 F.2d at 147-48 (citing J. Wigmore, Evidence, s 2569 at 539-40 (3d ed. 1940)).

In this instance, it is common knowledge that the commuter planes flown by Defendant
between the islands of St. Thomas and St. Croix are small aircraft that carry a limited number of
passengers, even at full capacity. It is further common knowledge that passengers who board and
deplane these aircraft do so via the airport tarmac, as neither airport in the Virgin Islands utilizes
bridgeways. Accordingly, the Court takes judicial notice of these facts. The undersigned further

has personal knowledge regarding the embarkation and debarkation process utilized by Defendant

in its operations between the two islands, having flown with Defendant’s airline on numerous
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occasions. This personal knowledge, however, likely falls within the grey area of what the
undersigned knows versus what the average resident of the Virgin Islands may know. Because the
Court’s determination is not swayed by these facts one way or the other, the Court need not address
the issue of whether judicial notice should apply to said facts and the Court chooses not to go down
such a path.

Ultimately, the extent of Plaintiff’s requests is for the PII that is in Defendant’s possession
of six individuals who were fellow passengers of Plaintiff aboard a small commuter plane. As cited
above, “courts have permitted the production of passenger identities when those passengers could
testify to the broader circumstances of the accident.” Dimitrova, 2026 WL 575169 at *3. In this
instance, it is reasonable that one or more of these passengers may have some recollection of the
purported incident, as well as of the events leading up to and/or following said purported incident.
Moreover, Defendant does not dispute that Plaintiff has no other means to learn the identities of
these potential witnesses other than through production of the passenger manifest. See Dimitrova,
2026 WL 575169 at *3; see Wachuku, 2021 WL 4497157, at *10; and see Jakobot v. Am. Airlines,
Inc., 2011 WL 13214326, at *2 (S.D. Fla. May 23, 2011). While the Court finds that the
information and documentation sought is discoverable under Rule 26(b)(1), it does agree that such
information and production should be subject to the parties’ stipulated confidentiality agreement
and agreed protective order. Specifically, such disclosure is to be limited to the present litigation
and the parties are to take the appropriate measures to keep this information confidential,
including, but not limited to, redacting and/or sealing any public filing that might contain this
information.

The premises considered, it is hereby

ORDERED that Plaintift’s motion [ECF 101] to compel Defendant to supplement its

responses to Plaintiff’s discovery requests is GRANTED. Specifically, Defendant is ORDERED
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to supplement its responses to Plaintiff’s interrogatory No. 5 and production request No. 1 so as to
provide the flight manifest and/or any information Defendant might have regarding the identities
and contact information of all passengers aboard the June 14, 2024 Cape Air Flight 9K8571, with
said disclosures to be subject to the parties’ stipulated confidentiality agreement and agreed
protective order as previously approved by the Court; and it is further

ORDERED that Defendant SHALL SUPPLEMENT its responses to Plaintiff’s
interrogatory No. 5 and production request No. 1 as set forth herein by no later than May 29, 2026.

ENTER:

Dated: May 22, 2026 /s/ G. Alan Teague

G. ALAN TEAGUE
U.S. MAGISTRATE JUDGE
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