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DISTRICT COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

RICHARD MATTHEWS,
Plaintiff, 1:24-cv-00005-RAM-EAH
V.
RAY MARTINEZ,
Defendant.

TO: Richard Matthews, Pro Se
Robert Alexander Leycock, Esq.

REPORT & RECOMMENDATION

THIS MATTER comes before the Court following a June 7, 2024 Order by the District
Judge, Dkt. No. 29, that referred all pending and future dispositive motions in this case for a
Report and Recommendation (“R&R”). Dkt. No. 25. On May 15, 2026, Defendant Ray Martinez
(the former Commissioner of the Virgin Islands Police Department (“VIPD”)) filed a Motion
to Dismiss for Lack of Jurisdiction and for Failure to State a Claim, Dkt. No. 168; on July 17,
2026, he filed a Motion for Ruling on the Unopposed Motion to Dismiss First Amended
Complaint, Dkt. No. 170. Plaintiff Richard Matthews, appearing pro se, did not oppose either
Motion, and the time for doing so under Local Rule of Civil Procedure 6.1(b) has expired. For
the reasons set forth below, the Court recommends granting the Motion to Dismiss, denying
the Motion for Ruling as moot, and, because Mr. Martinez was the last Defendant remaining
in this case, closing the case.

BACKGROUND
Richard Matthews, a retired lieutenant with the VIPD, filed a 75-page First Amended

Complaint (“FAC”)—the operative pleading in this matter—on June 16, 2024. Dkt. No. 34-2.
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He raised claims under 42 U.S.C. § 1983, the Labor Management Relations Act, and local law;
the FAC’s subject matter jurisdiction was predicated on raising federal questions. Dkt. Nos.
5-1, 34-2 at 1. Matthews named nine Defendants: Jamale R. Griffin, President of the Law
Enforcement Supervisor’s Union (“LESU”); Ray Martinez, VIPD Commissioner; Kathryn B.
Jensen de Lugo, Paternity & Child Support Director, V.I. Department of Justice; Denese
Marshall, Police Behavioral Services Unit Clinical Psychologist; Jewel V. Owen, Clinical
Psychologist; Rita Dudley-Grant, Clinical Community Outreach Coordinator, Island Therapy
Solutions; Lindsy Wagner, CEO, Island Therapy Solutions; Lori Thompson, Clinical
Community Outreach Coordinator, Insight Psychological Services; and Christopher Kroblin,
attorney. Id. at 1-3. Matthews organized the FAC by sections entitled “The VIPD and LESU,”
“Paternity and Child Support,” “The Doctors,” “Conspiracy History,” and “The Attorney.” He
included 370 allegations concerning events from 2012 to 2024. Dkt. No. 34-2 at pp. 11-51.
The allegations that relate to Defendant Martinez are as follows. In April 2022, an
anonymous VIPD internal affairs complaint was lodged against Matthews, claiming that he
was feigning to be ill or injured, Id. ] 25-37. Matthews was served with two Fitness For
Duty Evaluation (“FFDE”) Directives on June 8, 2022; the first one related to his being out of
work for 30 days or more, and the second one related to the feigning injury issue. Id. § 52.
The next day, Matthews contested the two FFDE Directives by filing grievances. Id.  54.
Another officer coerced Matthews to sign a second FFDE Directive, apparently dated August

9, 2022, without an opportunity for Matthews to be heard on the first FFDE grievance. Id.
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82, 84. Matthews requested that the Union file a second grievance related to the second FFDE
Directive, but Matthews filed the grievance on the advice of the Union. Id. {{ 88-92.

On August 17, 2022, Martinez held hearings on Matthews’s two grievances and the
first FFDE Directive, during which Matthews and the Union representative stated that
Martinez miscalculated the 30-day timeline (the basis for the first FFDE Directive). Martinez
responded that he would count again and get back with Matthews and the Union. Id. | 93-
96. On August 23, 2022, Matthews requested that the Union attorney “file an injunction on
Martinez to stop directing Plaintiff to complete a FFDE without the 30 days or more
requirement, per the Collective Bargaining Agreement (CBA) between the VIPD and the
[Union].” Id. § 97. On August 24, 2022, Martinez issued a final order on the first FFDE
grievance. Id. § 98. On November 4, 2022, Matthews was given a third FFDE Directive. Id.
104. Martinez held a hearing on December 1, 2022 with Matthews and the Union
representative, and issued a final Order on December 7. Id. Y 107-109. On January 6, 2023,
Matthews submitted an intent to retire letter, effective September 30, 2023. Id.  116. The
FAC also provides, in the Breach of Contract claim, that Martinez “issue[d] a second FFDE
directive before hearing the first grievance filed on the first FFDE issued” and cites the CBA,
Article VI, Grievance and arbitration procedures as the basis for the allegation. Id. p. 55.

In setting out the due process violation against Martinez, Matthews alleged only that
“Martinez did not hear the grievance, dated June 9, 2022, against the FFDE, before issuing a

second FFDE on or about August 9, 2022.”1 Id. at 62. He also alleges state law claims against

1 This allegation appears to contradict Matthews’s allegation that he was served with the first
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Martinez, including tortious interference; breach of contract [the CBA]; civil conspiracy;
intentional infliction of emotional distress; personal injury; and defamation. Dkt. No. 34-2.

II. Service Issues

The Court ordered Matthews to show cause why the Court should not recommend to
the District Judge that the First Amended Complaint be dismissed as to Defendants Martinez,
Griffin, Jensen de Lugo, and Marshall for failure to properly serve them. Dkt. Nos. 107, 113,
114. On December 3, 2025, the Court issued a Report & Recommendation, recommending
dismissal of these Defendants (although recommending dismissal of Martinez only in his
official capacity) for improper service. Dkt. No. 154. The Court recommended that suit
against Martinez in his individual capacity be permitted to proceed, given that Matthews had
properly served him. Id. at 12. On March 31, 2026, the District Judge approved and adopted
the December 3, 2025 R&R. Dkt. No. 162. This left Martinez, in his individual capacity, as the
only remaining Defendant in the lawsuit.2 On April 2, 2026, the Court sent Martinez a copy
of the March 31, 2026 Order and directed him to file an answer or otherwise respond to the
Complaint by May 15, 2026. Dkt. No. 163. On May 11, 2026, Attorney Robert Leycock filed a

Notice of Appearance on behalf of Martinez. Dkt. No. 167.

two FFDE Directives on June 8, 2022. Dkt. No. 34-2 | 52.

2 0n March 31, 2026, the District Judge also adopted an R&R that recommended dismissing
Defendant Kroblin, Dkt. No. 160, and adopted an R&R recommending dismissal of
Defendants Wagner, Owen, Dudley-Grant and Thompson, Dkt. No. 161.
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III.  Motion to Dismiss

On May 15, 2026, Martinez filed the instant Motion to Dismiss the First Amended
Complaint, pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6). Dkt. No. 168. He raises four
grounds for dismissal, most of which are directed to the state law causes of action and refer
to the provisions of the CBA in support.

Martinez first argues that the Court lacks subject matter jurisdiction over the state
tort claims brought against him because his employment was governed by the provisions of
the CBA entered into between the Law Enforcement Supervisory Union and the VIPD. Id. at
4-5. The CBA established a comprehensive, multi-level grievance procedure culminating
with mandatory binding arbitration—the exclusive remedy for employment issues. Id. All of
Matthews’s state tort claims were “grievances” within the scope of the CBA that were
required to be submitted to arbitration, but Matthews never sought arbitration, thereby
violating the CBA’s exclusive remedy mandate. The Court therefore lacks subject matter
jurisdiction to entertain those state tort claims. Id. at 8-11. In the alternative, the claims
should be dismissed for failure to exhaust the mandatory contractual remedy under Rule
12(b)(6). Id. at 12. Martinez also points out that the CBA expressly authorized the FFDE
Directives that are the subject of the lawsuit. Id. at 6.

Second, although Matthews asserted claims against Martinez in his “individual
capacity,” the FAC does not allege a single personal act by Martinez as a private individual.
Rather the claims are raised against Martinez in his official capacity, and official capacity

claims against Government of the Virgin Islands officers are governed by the Virgin Islands
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Tort Claims Act. Id. at 2-3. The FAC fails to allege compliance with the VITCA’s mandatory
pre-filing requirements (filing a claim or notice of intent to file a claim within 90 days of
accrual of the injury). The state law claims against Martinez must be dismissed. Id. at 12-14.

Third, the Due Process claim under 42 U.S.C. § 1983 must be dismissed because
Martinez is entitled to qualified immunity. This claim rests on the allegation that Martinez
issued a second FFDE directive before the grievances on the first FFDE were resolved. Id. at
16. No Supreme Court, Third Circuit, or District Court of the Virgin Islands decision has
clearly established that a police commissioner violates the Fourteenth Amendment by
issuing a successive FFDE Directive pursuant to a CBA while prior CBA grievances on an
earlier directive are pending. Thus, there was no clearly established law that Martinez doing
so violated Matthews’s due process rights. The issue involves a CBA procedural dispute, not
a constitutional violation. Matthews received written FFDE Directives, multiple hearings,
union representation, written decisions, and access to further administrative and judicial
review which fully satisfied any constitutional requirements. Id. at 16-17. In addition,
Martinez’s conduct was objectively reasonable in light of clearly established law. Id. at 17.

Finally, each of the causes of action fail to state claims under Rule 12(b)(6): the § 1983
claim does not identify a cognizable constitutional violation and the state tort claims do not
allege the essential elements of the applicable causes of action under Virgin Islands law. Id.
at 4,18-21.

Matthews did not respond to the Motion to Dismiss.
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IV. Motion for Ruling on Unopposed Motion to Dismiss

On July 17, 2026—two months after filing the Motion to Dismiss—Martinez filed a
Motion for Ruling on the Unopposed Motion to Dismiss. Dkt. No. 170. He notes that the time
for Matthews to have responded to the Motion to Dismiss had fully lapsed without any
response, opposition or other submission, and without any request for leave to file out of
time. Id. at 1-2. Under LRCi 6.1(b)(4), the Court may rule without a response or reply when
appropriate. Id. at 4. While the rule permits the Court to treat an unopposed motion as
conceded, it cannot, standing alone, serve as the basis for dismissal. However, the
uncontested grounds set forth in the Motion to Dismiss establish Martinez’s entitlement to
dismissal. He asks that all of the claims against him be dismissed with prejudice. Id. at 4-9.

Matthews did not respond to this Motion either.

DISCUSSION
L. Legal Standards

A. Initial Matter

When a motion to dismiss pursuant to Rule 12 is based on more than one ground—
such as Rule 12(b)(1) seeking dismissal for lack of subject matter jurisdiction and Rule
12(b)(6) seeking dismissal for failure to state a claim, “the court should consider the
12(b)(1) challenge first because if it must dismiss the complaint for lack of subject matter
jurisdiction, all other defenses and objections become moot.” In re Corestates Tr. Fee Litig.,

837 F. Supp. 104, 105 (E.D. Pa. 1993), aff'd, 39 F.3d 61 (3d Cir. 1994).
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Jurisdiction over the FAC in this Court is based on federal question jurisdiction (the
remaining § 1983 claim, over which it has original jurisdiction). Dkt. No. 34-2 at 1. As aresult,
the Court may exercise jurisdiction over the state law claims asserted in the FAC only to the
extent that it has supplemental jurisdiction over those claims. See 28 U.S.C. § 1367(a)
(providing that, “in any civil action of which the district courts have original jurisdiction, the
district courts shall have supplemental jurisdiction over all other claims that are so related
to claim in the action within such original jurisdiction that they form part of the same case
or controversy under Article III of the United States Constitution.”). When a district court has
dismissed all claims over which it had original jurisdiction, the court may decline to exercise
supplemental jurisdiction over any remaining state law claims. 28 U.S.C. § 1367(c)(3); Kach
v. Hose, 589 F.3d 626, 650 (3d Cir. 2009) (although decision to exercise supplemental
jurisdiction is within their discretion, courts ordinarily decline to exercise supplemental
jurisdiction when all federal claims have been dismissed and only state law claims remain).

Thus, Martinez’s arguments concerning the viability of the state law claims and
whether the Court has subject matter jurisdiction over them are secondary to the Court’s
determination of whether the § 1983 claim is viable. If it is viable—if Matthews has stated a
procedural due process claim—the Court can then determine whether it will exercise
supplemental jurisdiction over the state law claims. If the § 1983 claim is not viable, then the
Court would determine whether to exercise supplemental jurisdiction over those claims. For
the reasons that follow, the Court concludes that the § 1983 due process claim fails to state

a claim and should be dismissed. Without a claim remaining over which the court has original
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jurisdiction, the Court recommends that the state law claims against Martinez be dismissed
as well pursuant to 28 U.S.C. § 1367(c)(3), and that the case be closed.

B. Standard for a Rule 12(b)(6) Motion to Dismiss for Failure to State a Claim

“To survive a motion to dismiss, a civil plaintiff must allege facts that ‘raise a right to
relief above the speculative level on the assumption that the allegations in the complaint are
true (even if doubtful in fact).” Victaulic Co. v. Tieman, 499 F.3d 227, 234 (3d Cir. 2007)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)). Dismissal under Rule 12(b)(6)
is appropriate if a complaint does not contain “sufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(quoting Twombly, 550 U.S. at 570). A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Igbal, 556 U.S. at 678.

C. Pro Se Pleadings

While courts construe pro se pleadings liberally, Erickson v. Pardus, 551 U.S. 89, 94
(2007), “there are limits to [this] procedural flexibility.” Mala v. Crown Bay Marina, Inc., 704
F.3d 239, 245 (3d Cir. 2013)). The pro se litigant must still allege sufficient facts to support
avalid claim, id., and meet his burden to establish the Court’s jurisdiction. Shipe v. Nationwide

Ins. Co., No. 21-cv-1316, 2023 WL 6072803, at *1 (M.D. Pa. Dec. 23, 2021).
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IL Analysis
A. § 1983 Procedural Due Process Claim

The vehicle by which federal constitutional claims may be brought in federal court is
42 U.S.C. § 1983. “Section 1983 provides a civil remedy for the ‘deprivation of any rights,
privileges, or immunities secured by the Constitution and laws.” Halsey v. Pfeiffer, 750 F.3d
273,290 (3d Cir. 2014) (quoting 42 U.S.C. § 1983). To state a claim under § 1983, a plaintiff
must demonstrate “that the defendants, acting under color of law, violated the plaintiff's
federal constitutional or statutory rights, and thereby caused the complained of injury.”
Karns v. Shanahan, 879 F.3d 504, 520 (3d Cir. 2018) (citation modified).

The Due Process Clause guarantees the availability of certain procedural
mechanisms, typically the right to notice and a hearing before the government can deprive
an individual of a liberty or property interest. To state a claim under § 1983 for deprivation
of procedural due process rights, a plaintiff must allege that “(1) he was deprived of an
individual interest that is encompassed within the Fourteenth Amendment's protection of
life, liberty, or property, and (2) the procedures available to him did not provide due process
of law.” Hill v. Borough of Kutztown, 455 F.3d 225, 233-34 (3d Cir. 2006) (citation modified);
see also Matthews v. Eldridge, 424 U.S. 319, 333 (1976) (“The fundamental requirement of
due process is the opportunity to be heard at a meaningful time and in a meaningful
manner.”) (citation modified). “Once it is determined that due process applies, the question
remains what process is due.” Goss v. Lopez, 419 U.S. 565, 577 (1975) (citation modified),

which is “a question of federal constitutional law.” McDaniels v. Flick, 59 F.3d 446, 458 (3d
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Cir. 1995) (citation modified). “In cases in which a due process claim is raised against a public
employer, and grievance and arbitration procedures are in place, those procedures satisfy
due process requirements even if the hearing conducted by the employer is inherently
biased.” Leheny v. City of Pittsburgh, 183 F.3d 220, 228 (3d Cir.1999) (citation modified).
B. Application

The few allegations contained in the FAC regarding Martinez concern his holding
hearings related to the grievances Matthews filed and issuing Orders. It is unclear whether
the Orders relate to the grievances or the FFDE Directives or both since the FAC does not
describe them. But the crux of the allegation is that Martinez issued a second FFDE on August
9, 2022 before hearing Matthews's first grievance concerning the first FFDE. Dkt. No. 34-2 p.
62. The procedural due process allegation provides no insight as to what property interest
Matthews may be claiming was violated or the source of the right impinged when Martinez
scheduled hearings and issued final orders in the order he did. Some insight into the claim
may be found in the Breach of Contract claim (involving the CBA), where Matthews specified
that Martinez issued a second FFDE Directive before hearing the first grievance on the first
FFDE Directive, apparently in contravention of the CBA, Article VI, Grievance and Arbitration
Procedures. Id. p. 55.

The Court concludes that Matthews has failed to state a procedural due process claim
because he has not articulated what individual interest he was deprived of that may be
encompassed within the Fourteenth Amendment's protection of life, liberty, or property. Nor

did he allege what procedures did not provide him due process of law. Hill, 455 F.3d at 233-
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34. He alleges that he resigned voluntarily, effective September 2023, Dkt. No. 34-2 § 116;
see Leheny v. City of Pittsburgh, 183 F.3d 220, 227 (3d Cir. 1999) (“If an employee retires of
his own free will, even though prompted to do so by some action of his employer, he is
deemed to have relinquished his property interest in his continued employment for the
government, and cannot contend that he was deprived of his due process rights.”). Matthews
does not otherwise indicate whether, as a result of the process followed by Martinez in
dealing with his grievances, he was deprived of any property interest. He does not even
articulate what the results of the grievances and the FFDEs were. Consequently, he has not
alleged a plausible due process claim that Martinez violated any right of his that was
protected by the Due Process Clause.

Rather, it is clear that the source of the purported rights that would protect against
the alleged procedural missteps Matthews attributed to Martinez is found in the CBA’s
grievance and arbitration procedures. Dkt. No. 34-2 p. 55. But Matthews does not contend
that the CBA failed to provide a process for initiating a grievance against the police
department, that Martinez prevented him from utilizing those grievance procedures, or that
those procedures were somehow inadequate to ensure he was not deprived of any protected
property right without due process of law. See Ruffv. Long, 111 F. Supp. 3d 639, 648 (E.D. Pa.
2015). As the Third Circuit has held, “in cases in which a due process claim is raised against
a public employer, and grievance and arbitration procedures are in place, those procedures
satisfy due process requirements even if the hearing conducted by the employer is

inherently biased.” Leheny, 183 F.3d at 228. It is clear that Matthews availed himself of those
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processes here; if Martinez did not follow them, that would not constitute a Due Process
violation.

Accordingly, the Court concludes that Matthews has failed to state a plausible due
process claim against Martinez pursuant to 42 U.S.C. § 1983, and that this claim be dismissed.

C. Supplemental Jurisdiction

Given that the Court recommends that Matthews’s only federal claim against Martinez
be dismissed for failure to state a claim, the Court also recommends that the District Judge
decline to exercise supplemental jurisdiction over Plaintiffs' state law claims. See 28 U.S.C. §
1367(c)(3) (district court may decline to exercise supplemental jurisdiction over state law
claims if the court “has dismissed all claims over which it has original jurisdiction”). No.
extraordinary circumstances exist here that would warrant the court exercising
supplemental jurisdiction over those claims. Shaffer v. Bd. of Sch. Dirs. of Albert Gallatin Area
Sch. Dist.,, 730 F.2d 910, 912 (3d Cir. 1984) (absent extraordinary circumstances,
“jurisdiction [over claims based on state law]| should be declined where the federal claims
are no longer viable”). The Court recommends that these state law claims be dismissed
without prejudice. Kach, 589 F.3d at 650.

D. Amendment

Pro se litigants are to be granted leave to file a curative amended complaint “even
when a plaintiff does not seek leave to amend . . . unless such an amendment would be
inequitable or futile.” Alston v. Parker, 363 F.3d 229, 235 (3d Cir. 2004). In this instance,

amendment would be futile because the Court cannot fathom how Matthews could remedy
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the deficiency in his procedural due process claim, where the right, if one exists, stemmed
from the CBA not the Constitution. Foman v. Davis, 371 U.S. 178, 182 (1962). In addition,
Matthews'’s failure to respond to the Motion to Dismiss and the Motion for a Ruling indicates
that he does not intend to pursue litigating this matter. See Venizelos v. Bittenbender, No. 19-
cv-1219, 2020 WL 7773905, at *1 (M.D. Pa. Dec. 30, 2020) (concluding leave to amend was
futile given the legal deficiencies in plaintiff’'s claims and plaintiff’s failure to respond to
defendant’s pending motion to dismiss).
CONCLUSION

Accordingly, for the reasons discussed above, the Court RECOMMENDS that the
Motion to Dismiss, Dkt. No. 168, filed by Defendant Ray Martinez in his individual capacity,
be GRANTED and that the 42 U.S.C. § 1983 claim be DISMISSED WITH PREJUDICE without
leave to amend, and the state law claims be DISMISSED WITHOUT PREJUDICE for lack of
subject matter jurisdiction.

The Court further RECOMMENDS that this case be CLOSED.

The Court also RECOMMENDS that the Motion for Ruling on the Unopposed Motion
to Dismiss First Amended Complaint, Dkt. No. 170, be DENIED AS MOOT.

Any objections to this Report and Recommendation must be filed in writing within
fourteen (14) days of receipt of this notice, 28 U.S.C. § 636(b)(1), and must “specifically
identify the portions of the proposed findings, recommendations or report to which
objection is made and the basis of such objection.” LRCi 72.3. Failure to file objections within

the specified time shall bar the aggrieved party from attacking such Report and
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Recommendation before the assigned District Court Judge. See, e.g., Thomas v. Arn, 474 U.S.

140 (1985).

ENTER:

Dated: August 18, 2026 /s/ Emile A. Henderson III

EMILE A. HENDERSON III
U.S. MAGISTRATE JUDGE



